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SUMMARY

This thesis proves the h)qpothesis that it is timely and beneficial to articulate a Model of
taxpayers’ rights as a guide to best pracdce in tax admim’stradon. It frtst finds a rationale
for a Model in legal and fights theotT and concludes that a Model is necessary, dmely and
a realistic option in the context of curxent developments in tax administxation. Next, it
articulates the principles that shot~ld underlie any Model. These are drawn from
txaditional analysis of tax systems and refined to provide a standard approach and
interpretation. It is noted that.the content of any Model will be determined in part by the
approach taken to its interpretation. A classification of taxpayers’ fights in the context of
the type of enforcement daat gives thetn application prmddes the basis for a detailed
analysis of enforcement mechanisms. The analysis is conducted in the light of recent
developments in the application of constitutional laxv and altemalive dispute resolution
theory. The substatIdal part of die thesis comprises a detailed analysis and articulation of
the ptimatT and secondat3’ legal and adininisttadve fights that should be available to
taxpayers in conjunction xvith a comprehensive framework of principles of good
governance and good practice. A wide~anging comparative analysis and synthesis of the
substantial available literatt~ce in both law and other disciplines provides support for the
articulation of a Model of taxpayers’ rights. The Model is appropriate for use as a guide
m best pracdce m tax adufinistration.
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~HAPTER 1

INTRODUCTION

BACKGROUND TO TI-Lg RESEARCH AND INITIAL JUSTIFICATION

In 2003, Messere, De Kam and Headyt identified major trends in taxadon and benefits

during the second half of the 20th Century. The trends included: increased social security

contributions; the adoption and expansion of Value Added Tax (’VAT’); structural changes

to personal income tax, corporate income tax and taxes on capital; changes to the

tax/benefit treatment of families; and changes in the tax mix, in part to make tax systems

more efficient and more effective.2 The reforms to implement these trends were associated

with significant improvements in tax adn~fistradon.3 The tax laxv was increasingly used to

facilitate tax administration; new management techniques and computerisadon changed the

way the system was adtninistered; and voluntat3’ compliance completely transfon-ned the

approach to tax adtniniatrafion.4

In a wider context, folloxving the Second Worm War, there was significant

development ha the protection of hmnan rights. The United Nadons Charter and the

Universal Declaration of Human Rights sparked a proliferation of human rights treades

and conventions.5 Some of these, notably the European Convention on Human Rights,

took a role in the protection of human rights previously guarded jealously by domestic

K. Messere, F. de Kam and C. Heady, Tax Polig,; Theo*y and Pracli¢e ht OECD Cotallde* (Oxford, OUP,
2003), ch. 2.
Ibid.
Ibid, pp. 30-31.
Ibid. � . & Ettt~peau Convention o~* Human Rights (4d~ edn., Oxford,C. Ovey and R.C.A. Wlute, Jacobs    IY/hite: The
OUP, 2006), ch. l.



Chapter !

laxv.6 The strengthening human rights focus saw the introduction across the world of

constitutions contahfing ~trong human rights protection and numerous charters or bills of

fights. The strength of this movement coincided in part with tim inexorable spread of

democratic government and the Me of law.v A significant feature of almost all rights

documents was die broad exclusion of matters pertaining to taxation.8

Yet, in 1987, the international Fiscal Association held its first seminar on TaxatioJt

and Human Rights.9 It explored a range of tax tnatters influenced by the application of Ore

Ertropean Convention on Hmnan Rights. In the years dmt followed, it was found that both

international human rights instruments and domestic protection of hmnan rights began to

inflnence tax matters. Albregtse and Van Arendonk in 1998 published a compilation of

papers from a 1996 European Fiscal Studies Conference, which explored the growing

range of protection for taxpayers in a number of European countfies.I° This was followed

by a range of articles and bookK exploring the influence of hmnan rights on tax matters3t

The tnajor changes in tax administration, meamvlfile, had altered die way revenue

aufllodfies were treating taxpayers, particularly as dmy sought to encol~rage voinntary

compliance \vith die tax law32 As a reflection of this, in 1990 die OECD released a report

of a slmmy of taxpayers’ rights and obligations,t~ The report focused not on human fights

influences, but the relationship of taxpayers’ rights to the compliance and enforcement

Ibid., p. 4.
Ibid., pp. ab6.                                                        .
Discussed, for example, in P. Baker, ’Taxation and tim Europe,’m Conventmn on Htwaan Rights’ [2000]

B~iti*h Tax Re,&w, 211, 213.
International Fiscal Association, Ta.x’atio*~ a*~d Human R~hls (Rotterdam, Ktuwer Law and Taxation
Publishers, 1988).
D..&lbregtse and H. Van Arendonk, Ta:,;Oayer Protectiott il~ the European Union (London, Kluwer Law
International, 1998).
For example, P. Baker, above n. 8; C.O. Lenz, ’The Jmdspmdence of the Eu*opean Cottrt of J us t ice in Tax
Matters’, (1997) 2 EC Tax Review, 80; S. Ravent6s, ’Recent income Tax Cases before the European Court
of Justice: Impact on Furore Tax Pobcv in Europe’ 0998) 38 IBED Btdletitt, 336; R. Persson-Osterman,

�
’Human Rights in the Field of Taxation: a Vmw from Sweden (199) 2 Fhe Cambtzdge ~ eatboo of Em~pemt
Legal Sl~die;, and M. Lang (ed.), Direc! Taxatiom Recettt ECJ Developments (Tlm Hague, Kluwet Law
International, 2003). Further examples are used tltroughout the thesis.
K. Messere, F. de Kam and C. Head),, above n. 1, p. 31.
OECD, Ta:,7Oaysts’ Rights attd Obligations: A Sm~g), of lbe Legal ~ituatiott in OECD Cowttties (Pads, OECD,

1990).



powers of revenue authorifies.t4 The ~port reflected the increase in interest in taxpayers’

rights and that interesf was reflected in the subsequent growth in the number of

administrative chatters of taxpayers’ rights.~5

Somedfing of a two-strand approach to taxpayers’ rights developed. The ~evenue

authorities concentrated closely on relafng the development of rights to the improvement

in the reladonslfip between the revenue authoritT and taxpayers.16 This is reflected by then

Australian Commissioner of Taxation, Michael Carmody, in 1998, when he said in a paper

aptly entitled, ’Future Directions in ’Fax Adn~fistrafion Or Cotmamnit), Confidence: The

Essential Building Block’:iv

At the end of the day, any tax system relies on die underlying support of the

community. Equally, any tax administration will only be capable of perfom~ng its role

effecfivdy it" it has the confidence of the cotranunity in the way it goes about its job. It

is dfis recogaaifion that is fundamentally shaping ottr approach to tax administration.

A number of international reports were issued reinforchag the importance of taxpayer

right protection. For example, the OECD Centxe for Tax policy and Admtmaistradon

Ibid., p. 7.
Described e.g., in D. Bentley (ed.), Taxpaye,s’ Rights: An Itmmational Perspective (Gold Coast, Revenue Law
Jouxnal, 1998); P. Baker and A-M. Groanhagen, The Pmteclion of Taxpa.yeta" Rights - An International
Codiflcalion (London, European Fhaancial Fortma, 2001); M. McLennan, "The Principles and Concepts ha
tbe Development of dm Taxpayers’ Cbatrer’ (2003) 32 Attstralian "Fax Review, 22; S. James, K. Murphy aa~d
M. Reinhart, ~]ae Taxpayer s Cba~ter: A Case Stud}, ha T~a~ Administration’ (2004) 7 Journal of Amtraliatt
Taxation, 336; and S. James, K. Murphy and M. Reinhatt, ’The Citizen’s Cbaztet: How such [nitiafives
might be More Effecfve’ (2005) 20 Public Po/i~y atMAdminishation, 1.
A comprehensive analysis and review of the researcb to the late 1980s can be found ha J.A. Rod~, J.T.
Scbolz and A.D. Witte (eds), I/oh�me 1 - Taxpayer Compliame: An Agettdafor Reseat~’h and J.A. Roth and J.T.
Scholz (eds), Vohtme 2 - Taxpayer Compliattce: Sodal Sdence Perspectives (Permsytvania, University of
Pennsylvarda Press, 1989). Later research is reviewed in J. kXfickerson, ’The Changing Roles of Taxpayez
Audit Programs: Some Recent Developmants ha the Australian Taxation Office’ (1994) 4 Revenue Law
Jottmal, 125; J. Hasseldine, ’How Do Revenue Audits Affect Taxpayer Compliance?’ (1993) 47 IBFD� " 48 IBFD Btdlelin, 328; G.S. Cooper
Bulletin, 424; V. Tanzi and P. Shome, ’A Pnmer on Tax Evasmn (1994)
(ed.), Tax Avoidance a~td the Pade of Law (Amsterdan~, I]3FD and ATRF, 1997); and V. Braithwaite (ed.),
Taxittg Democracy: Understandi*tg Tc~\" Avoidance attd Eva*loft (~Mde~shot, Asbgate Publislfing Ltd, 2003).

.... or Community Confidence: The Essential BufldhagM. Carmody, ’Future Directions m Tax Adnmusnatton
Block’ ha C. Evans and A. Greenbattm (eds), Tax Administration: Fadtg the Chal/etge* of the Future (1998
Prospect), ch. 16.
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published ha its Tax guidance serie~, .Pffndp]es of Good Tax" Administralion - Practice Note

(2001) and Ta~,7~ayer Rights and Obligations (2003),*8 which stressed the importance of

outlining and commmffcating to taxpayers their rights and obligations. The IMF Manual on

Fiscal Tranapap~no’ said that ’Taxpayers’ rights should be clearly stated’.19

However, conunentators began to explore a larger framework for taxpayers’ rights

looking beyond rights as a basis for improved compliance towards a broader rights

context.20 Tiffs formed the basis for and was specifically raised by most contributors in the

author’s 1998 comparative work on taxpayers’ rights.2! Saxwer’s 1999 work called for an

international statement on taxpayers’ rights so that consistent rights could be developed.22

Baker and Groetlliagen argue forcefidly for an international codification of taxpayers’

rights.~

To bring together the t~vo strands: taxpayers’ rights supporting voluntat3’ compliance;

and taxpayers’ rights in the broader legal application; reqmres a more substantial theoretical

framework and classification of rights than is available in the general literature. Both relate

to tax adi~inisttation and together covet the legal and administrative aspects of taxpayers’

tights. The OECD statemeuts of best practice identify some of the more h~apo~tant rights.

Ho\vever, they ate brief and restrict themsdves largely to admiiffsttative rights in the

context of inaproving voluntat3’ compliance. There is a stated need for a comprehensive

statement of taxpayers’ rights covering both the adi~isttadve and the legal. The statement

should be ~ounded in a framework that goes beyond compliance to encompass the legal

theoretical basis for taxpayers’ rights.

~ Available at <~>, l Novetnber 2006.
19 Fiscal Affairs Depa~ent, Mattual ot~ Fiscal Ttntt~patvno’(Waslfmgt°n DC’ IMF’ 2OO1)’ p" 20"

~0 Above n. 15, and see also, e.g., D. Defik in ’Right to Right Tax Laws’ (2000) 28(3) 1ntetga& 110; A.
l-Iatlq,ard, ’Treating Taxpayers Right: Taxpayers’ Rights wid~ Special Reference to Hong Kong’ (2001) 9
Asia Padfic Lair Review, 133; and A. Saxwer, ’A Comparison of New Zealand Taxpayers’ Rights with
Selected Ci~61 Law and Common Law Comxtries - Have New Zealand Taxpayers Been Short-Changed �

(l 999) 32 Vaoderbilt Jour**al of T~at~snalio*ta/ Law, 1346.
D. Bentley, above n. 15.
A. Sawyer, abm,e n. 20, p. 1347.
P. Baker and A-M. Gmenhagen, above n. 15.
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The need is greater in that Mess~re et at,24 idenfi~y that the move to reform continues

unabated. The rationale’for the OECD p~acfice statements is to provide guidance for

revenue autliofifies as they try to develop best practice. Tltis is important both for

developing countries as a standard to folloxv~s and for developed countries as a benclm~ark

for quality assutance]-6 Currently, there is therefore no comprehensive best practice

statement in the area of taxpayers’ fights beyond the nfitfiraal guidance provided in the

OECD practice statements.

Based on tiffs analysis, a guide to best practice in the area of taxpayers’ fights would

be usefifl to a range of groups including:

govermnents, policy advisers and consultants revolved in the reviexv or the reform of

tax systems;

revenue authofities for be.nchmarking and quality assurance;

taxpayer representative groups to provide input into best practice tax admiifistration;

taxpayers to understand the scope and content of their fights; and

researchers in taxation in both legal and non-legal disciplines to understand the legal

framework for taxpayers’ figlits.

24 K. Messere, F. de Kam and C. Heady, above n. 1.
~s Discussed m R.K. Gordon, ’Law of Tax Administration and Procedure’ in V. Thuronyi, (ed.), Cbmparative

Ta.~: Lair (The Hague, Kluwer Law International, 2003), p. 95, p. 110.
26 The stated aim of the two practice notes, seeOECD, aboven. 18.



HYPOTHESIS

Based on dae cry:rent literature on taxpa} ers rights and noting the gap in the research for a

comprehensive statement of taxpayers’ rights, firmly grounded in legal theory, this thesis

\viii sho\v time

It is timely and benet~cial to articulate a Model of Taxpayers’ Rights as a guide to

best practice ~n tax admitdstration.

The thesis concludes that it is thnely and beneficial to articulate such a Model of

Taxpayers’ Rights (’Model’) given the international demand .for gttidance on best practice in

tax administration. It concludes also that it is possible to articulate a Model as a guide to

best practice in tax adnMlistratitn and does so in Chapter 9 of the thesis.

III METHOD AND OUTLINE

Tbis thesis combhaes d~ree types of legal research method, identified in the Pearce Report2v

in its review of Australian legal education in 1987. First, in the early chapters and xvhere

relevant in the later chapters it uses theoretical research to understand and formulate the

conceptual bases of the legal roles and principles considered. Second, ha understanding

existing roles it employs doctrinal research, ha \vlfich there is the systematic exposition,

analysis and critical evaluation of legal rules and their interrelationships. Tlfitd, the

underlying thread for the research is to propose refotan by providh~g recomanendafions for

change, based on ct4tical examh~ation.



The research uses a mLx of anal)Isis and synthesis as k draws from a broad range of

diverse materials across disciplines and jnrisdicdons. It recapitulates dm relevant elements

of the concepts found ha a wide range of legal theory. From these it expounds and analyses,

d~xough a mLx of induction and deduction, the application of the theot3r, mies and

principles to the development of a Model of taxpayers’ rights. The choice of relevant rules

and standards relies on making commcdons across often dissimilar and unrelated

comparative and international concepts. The proposals for reform are finely nuanced as

they require cridcal understanding of context across diverse jnrisdicdons and simultaneous

appreciation of the implications of developments in the different international fields to take

advantage of what is possible.

Chapter 2 provides the rationale for a Model from an examination of legal and rights

theot3,. It detetanines from the literatnre coveting both theory and practice of tax

administration that a two-tier Model is appropriate to provide guidance on best practice to

both developed and developing countries. It also concludes that the Model need not

include both rights and obligations. The analysis of the literatttre and practice concludes

that in the global context a Model is realistic and that there is significant incentive for states

to adopt the rights contained in a Model.

Chapter 3 analyses a wide range of major reports into tax systems and demonstrates

that they have developed a conm~on set of principles. These principles can be applied in

later chapters to provide iustification for the rights chosen for a Model. Chapter 3 identifies

the difficulties that xvill arise in interpreting the rights contained in the Model based on an

analysis of cuxrent international experience. It recommends that this can be solved in part

by recogulsing both the divergence between legal systems but also the development of

common standards.

~ D. ~eatce~ E. Campbe~ and D. Ha~5~ng~ Au~ra~ia~* Law Sch~s: A Di*@~)te Assessme~tt f~r ~h~ C~mm~mvea~th
Tert~tO, Education Commisdo*t (Canberra, AGPS, 1987), pa~:a. 9.14.
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Chapter 4 first assesses the need.£Qr a guide to best practice ha relation to taxpayers’

figbts in the context of bbth national and haternational developments. It then derives from

a range of legal theftT a classification for the rights chosen based on whether they are

enforced by law or admiuistrafively. This ha turn provides the foundation for the analysis of

the rights in subsequent chapters.

Chapter 5 explores tt~e nature of rights tlu:ough their method of enforcement. It

demonstrates from constitutional and alternative dispute resolution theot3r that there is

scope for a \vide range of measures to enforce taxpayers’ rights effectively and analyses

each method of legislative and administrative enforcement. The Chapter concludes that the

method of enforcement is critical to the scope, content and effectiveness of a right.

Chapters 6 to 8 provide an analysis of individual tights to be hacluded in the Model

based on methods of enforcement described m Chapter 5 and an analysis of internationally

accepted standards of best pta.ctice. Chapter 6 examine~ the ptimat3’ legal rights that

underlie tl~e fundamental operation of the tax system. Chapter 7 analyses the features of

good tax adiniuistration and the rights that flow fi:om it. This hactudes an examination of

taxpayers’ chatters and prhaciples of good admiuisttative practice. Chapter 8 analyses rights

which flow from the essential functions and operation of the tax adi~ainistration. Chapter 8

uses a functional analysis ha exa~r~taing the rights attaching to information gather£ng, audit

and investigation; assessment; sanctions and enforced collection; and objection and appeal.

Chapter 9 proves the hypothesis by artictdating a Model of Taxpayers’ Rights as a

guide to best practice in tax admitfistration.

g



I~trodmtion

SIGNIFICANT LIMITS AND ASSUIvlPTIONS

Although it attempts a comparative analysis, riffs thesis focuses significantly on common

law iurisdicdons in the examples it provides and the theories to Milch it refers. This is an

acknowledged weakness in the analysis behind the Model. The author was constxained in

part by language to materials in English. Ho,vever, the xveakness does not madermine the

Model itself, which reflects a number of international insmwnents, documents and surveys

that xvhen drawn together, produce much coramon content.

The thesis has a strongly Australian emphasis, because that is the iurisdicfion in

w!~ich it was written. Hoxvever, Australia is widely recognised as one of the leaders in best

practice in tax administration, which provides iustiflcation for dfis approach.

The thesis is (onsktained in its analysis in each chapter by the vast literature on

almost every topic that exists both generally and ha each iurisdicdon. The general literatuXe

on taxpayers’ rights is very limited and is reviewed comprehensively. However, the

literature on each specific topic and right is substantial, often warranting many books to

cover the breadth of the topic. It is hnpossible to cover thoroughly each area and the

literature fi:om each iaNsdicdon- The thesis therefore takes the approach that the generally

accepted t’ules and principles provide a basis for best practice. This can be idiosyncratic but

it provides a sufficient framework for discussion, opposition and amendment.

The target of the Model is not the general public, although they would benefit ~om

knoxvledge of the Model. It largely comprises govertmxents, policy makers, revenue

authorities, consultants and taxpayer representative groups. There is therefore no need to

provide an educational document designed to enhance voluntary compliance. It is also

unnecessary to provide a comprehensive tax code contaimng obligations as well as rights.

That goes far beyond the scope of this project.



The Model is based largely in the law and legal theotT. Reference is made to the work

of accountants, economidts and other disciplines. However, the thesis does not pretend to

cover the literature of those disciplhles except insofar as it is directly relevant to issues

considered. It also uses legal research method, which can be distinctly different from

research methodologies used hi other disdplines.

The Model provides a guide to best practice that applies primarily to international

standard setting for domestic laxvs governing tax adrnhfistration. There are some

implications for international agreements and Otis wotdd often mean that the procedures

xvould be more onerous if suggested changes to comply with best practice ate introduced.

The Model is drafted so that it can be adapted for legislative or admim’stxative

enackment. As is made cleat in the thesis and introduction, it is essential to adapt it m the

rdevant context. Accordingly, it does not adopt a drafting st3’le suitable for a partictdar

kind of legislation but is cast ge,nerally for ease of understanding.

The la\v and practice is current at 1 October 2006. Some adjustment has been made

for documents issued during October and the first half of November 2006.

V CONCLUSION

This Chapter has set out the background to the research and the initial justification for the

choice of hypothesis. The h}q?othesis and the outline of the process and method to prove it

are articulated. Asstm~ptions and thnitations clar’ify the scope of the thesis. Chapter 2 now

provides the rationale for articttlating a Model of Taxpayers’ Rights as a guide to best

pracOce in tax admhlisttatlon.

10



CHAPTER 2

THE RATIONALE FOR A MODEL

INTRODUCTION

T!fis Chapter sets out the underlying rationale for xvhy it is timely and beneficial to

articulate a Model of taxpayers’ tights as a guide to best practice in tax administration. It

first grounds fire concept of a Model in existing tights theory. The first section shoxvs that

taxation is a restriction on Ore fundamental tights of the individual, individuals accept

taxation to fund the state and the state-provided benefits that flow back to them. Tax is

imposed by la\v, forms part of the legal framework and benefits from procedural rights

witlfin it. However, it is only recen@ that the concept of specific taxpayers’ tights has

developed that could fotan the basis for a Model of taxpayers’ rights.

Section 3 raises Ore problem of subjectivism and relativism in the rights context. It

suggests that unless there is a minimum set of rules that can be agreed, the concept of a

Model is worthless. Section 4 finds the solndon in rights theot’y, wlfich has recognised fire

concept of universally accepted minimnm standards. In doing so, rights theory requires that

standards should be adapted to their context xvhen they are implemented. Secdon 5 queries

whether tax systems are too diverse to discover miohntUn standards. It uses the example of

harmful tax competition to show how such standards can and have developed. Hoxvever, it

notes that implementing taxpayers’ rights requires a different approach from fire exainple

of harmful tax competition and suggests that adopting taxpayers’ tights gives greater

latitude for choice. Setting the Model up as a guide to best practice is more appropriate

11



Chapter 2

than imposing a set of rules. Given the diversity of tax systems, a t~vo-tier Model of rights

is put forward.

Section 6 sets out the advantages and disadvantages of a two-tier Modal and

concludes that a two-tier Model best deals xvith the disparity between developed and

developing tax systems. It offers a more widely appropriate and adaptable set of guidelines.

They are therefore more likely to be used. Section 7 aclmoxvledges that a Model is possible,

but asks the question whether a Model of taxpayers’ rights is realistic. It analyses tlxe

general development of national and international relationships and trends in the tax

context and concludes that a Model is both realistic and timely. Section 8 considers

whether the Model should include both taxpayers’ rights and obligations. It notes that it is

inaportant to draw a distinction between the publication of a charter or oilier set of rights

to the public and a Model of best practice for tax administrators and pollW makers. The

sec0on suggests that the tax law as a whole sets out taxpayers’ obligations and the purpose

of the Model is to proxfide a set of standards against wlfich just one element of that law can

be assessed. It concludes by favom’ing an approach to standard setth~g that starts with the

basic rights of taxpayers and considers to what extent they should be Ihnited in die interests

of the state requirement to collect taxes.

Section 9 addresses the critical question of what should be the basis of the rights

chosen. It suggests that the basis should be widespread acceptance of standards and that

they should be expressed generally enough so that they can be adapted to the context of

indixddual jm’isdictions. The}, should also fit witlxin the accepted p~inciples that should

underhe any tax system and xvhich are set out in Chapter 3. Section 10 concludes the

chapter by analysh~g the incentives fo~ states to adopt the Model. It focuses on the

correlation between improved compliance and a revenue authority’s relationslxip with

taxpayers; the importance to democratic states of removing opportunities for obvious

~2
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abuse of power by the state; and. ;tl~g cor~elarion for developing states bee, veen socio-

econon’dc development’and good governance.

II TAXATION ~MND tLIGHTS

Tire right to tax is founded in recognition of individual property rights. A society that does

not recognise individual property rights of aW kind would find it difficult to levy taxes, as

they are conmaonly understood. Murphy and Nagel have argued that there are two

fundamental conceptions of property rights and that these flow from conseqnentialist and

deontological theories.1 Both are normative theofies.

Consequentialism is arguably based m the theories of Hmne,2 but is perhaps more

recognisable in the classical utilitarianism of Bentham and Mill with its emphasis on

maxinaising individnal preferences.~ It holds that ’the ultimate standard for evaluating a

policy or restitution lies in tire value of its overall consequences’4 and that the net benefit of

individual property rights clearly justifies their protection. As a system of property fights

underpins the global economic system, consequentialist theo~3~ suggests that there is little

argument over the extent of its social utility.

Deontological theories focus on the standards inherent in the law that they argue

should govern its natuxe, or xvhat it ought to be. Lockes and Kant, for example, argue that

the concept of liberty, \vith its stress on the hnportauce of protecting the hbert3’ of one

individual against another, encompasses the protection of mdix4dual propert3’ fights.6 This

L. Murphy and T. Nagel, The Myth qfOwtmvhip: Ta?.’es andJu*t#e (New York, OUP, 2002), p. 42.
Ibid., p. 43.
Discussed extensivdy m N.E. Simmonds, Cettlral Issues in Jmiq)mdettce: Jtt*lire, La*l, and Rights (London,
Sweet and Max’well, 1986) cb. 1.
L. Murphy and T. Nagel, above n. 1.
Discussed Lq L. Murphy and T. Nagel, above n. 1, p. 43.
N.E. SRru~nonds, above n. 3, p. 25.
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supports ’freedom £rom interference in the acquisition and use of property’.7 Even a

Hegelian view, which accepts a broader concept of public interference, recognises the

hnportance of property tights to individual liberty.8

Recognition of individual ptopert)T rights presupposes some element of fibetty of the

individual. It also presupposes a social order that recognises riglits as against other people

and duties and obligations widen that social order.9 On the one hand property fights fore,

part of a citizen’s natoxal entitlement, whereas on the othe~ they promote the general

welfare and social organisation,t° The prerequisites fox taxation ate therefore derivative.

They flow from the existing social order. In deontological theory, taxation itself is not seen

as a fundamental good but is justified as a necessat3’ limitation on individual freedom,aa In

consequentialist theo~3T, taxation is intrinsic to the overall system of propett3’ rights

designed to fund the maintenance and developtnent of the social o~:der and to promote

beneficial economic results.12

Within these broad approaches there are numerous definitions of the concepts of

tights and duties that have developed more recently,t3 Taxation is a specific obligation

imposed under the laxv and the state has the power to collect it. As \xfith a criminal sanction

L. Murphy and T. Nagel, above n. 1, p.
G.W.F. Hegel, T.M. Knox (t~ans.), Philosophy of IUght (USA, OUP, 1967), p. 40.
The process of the origin and development of taxation in social o~ders is beyond the scope of tiffs thesis,
see further, F.H.M. Grapperbaus, Taxes, Liberl_), attd PtvperO’: The Role of Taxation i~t Demoo~tizatiot~ at~d
Naliottal Utti(y 511-1787 (Uitgeve~ii Walburg Pets, 19891, p. 204. So, too, is the natoxe of tl,e obligations,
see a discussion of \V.N. Hohfeld, ~Futtdametttal Legal Conceptions as applied itt Judida! Reasot~h~g attd Otl)er Legal
Essays’ (New Haven, CT: Yale University Press, 19231, in L.W. Sumner, The MomltSouttdalion of Fa~hts (New
York, OUP, 19871, p. 18 and N.E. Simmonds, above n. 3, p. 129. See further on the balance of rights and
dudes, D.C. Hodgson, btdit~idtcal Dtto’ Mthht a Httmatt tlights Dircomse (Hants, UK, Asbgate Publishhag
Lmtited, 2003), and S. Stoliar, Art ~ttt@,sis of flights (New York, St. Martin’s Press, 1984).
L. Mmphy and T. Nagel, n. 1, p. 44.                                          .
J. Fimtis, li* NaO¢ralLatv attd Nalttml Pdghls (Oxford, Clarendon Press, 1980) postts a type of comraon good
d*at is not ftmdan~ental, but which allows members of a community to collaborate to attain reasonable
objectives (p. t551 supported by a legal system that is specific, not arbitrary and malntahas reciprocity
between subjects of the system and its lawful authorities (pp. 276-277). See also, L. Murphy and T. Nagel,

ibid.
Ibid. Tltis is most cleady seen in the iustificadon for the intxoducdon of new taxes by politicians in budget

speeches or election manifestos.
See, e.g., L.C. Becket and C.B. Becket (eds), EttO’dopedia of Elhic~, Dt¢O’ attd Obligatiotts Vo/~ I at~d 2 (Newc 1 92 \X/N Hobfeld above n 9, H L ~4. Hart, Toe Comept of Lair (2nd edn,5~ork, Garland Publisldaag In ., 9 );" . �                  " " � ’ ’              "
Oxford, Clarendon Press, 19941; and R. Alexy, Theoffe d¢r Gmttdre~]~te (3rd edn, F~ankfurt, Suhrkamp,

1996).
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it is direct and enforceable. How the~ elements are conceived shapes the definition of its

naive. For example, No~ick’s strong conception of individual choice and the liberty of the

individual xvould see taxation as necessary to uphold the state’s p~suit of such goals but

limited as fat as possible, given its direct interference xvith the basic concept of maxitxfising

individual choice,t4 Communitafians, such as d’Entr&es, take a subjective view of shared

communit3, conceptions as to what is good.ts They xvould see taxation as a means of

distributing hnportant social goods and that it should therefore have a much wider role.

For all theofies along the continuum, arguably including Mat~dst theories in wlfich

there is litde recogtfidon of individual property rights,t6 taxation is ptima~y concerned

xvith funding the state and redistributing social goods. As with aW exercise of state power

there ate linfits on its exercise. This thesis is concerned with xvhat these linfits should be.

Essentially taxation can be seen as a barometer of the developing balance between

state and individual fights. Legal theory as it affects taxation has always been more

concerned with the structure of the tax system to determine how the tax system should be

used in funding the state and distacibuting and redistfibudng social goods, than xvith

taxpayers’ individual rights. It focuses on the rules governing the level and rate of taxation,

who and/or what should be taxed and how they should be taxed. Histofically, detailed

analysis of rules governing proceduzal fairness in hoxv the tax roles are applied has not

attracted the discussion among fights theorists that it has in other a~eas of the law.tv

This structural focus is not surprising, as the atguments about fl~e fights of

individuals before the law ate played out in other fields of the law. By the time attention

R. Nozick, Anatrby, Stale a,td Utopt) (Ne\v Yotk, Basic Books, 1974), p" 26 et seq"
See, e.g., A.P. d’Entr~ves, Natural Lain (London, Hutcl~inson University Lib~ar},, 1967), ch. \rI and the
discussion in L.C. Becker and C.B. Becket, above n. 13, p. 181 etseq.
?although, ’taxation’ of entides can occur within a Mandst State and is concerned with ftmding the central
state organs and redistributing social goods in much the same xvay as any other society.
Obviously, the general discussions on legal reasoning, from Llewellyn to Dwotkin to Mact~mon to
Ketmedy, could apply equally to the tax law, but it has received little attention in broader theoretical
writing. In contrast, regulator}’ scholars have recently given considerable attention to empirical research in

� � . ’ " s of jusdce and fairness and how these hnpact ontaxpayer compliance, extending to taxpayers percept*ontaxpayer compliance. For a useful survey of the literature, see M. \’(/enzel, ’Tax Compliance and the
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tarns to taxation, if it ever does, the .legal system is usually sophisticated. Safeguards in

place elsewhere floxv into the taxation area, unless they are specifically excluded. This

exclusion, explored further below, circumscribes the discussion on taxpayers’ rights, for the

general procedural rights applicable to all citizens usually apply to taxpayers.

Increasingly, however, the setwice-oriented culture of private enterprise is being

applied to public adininistrafion. The traditional conmaand and control approach to

enforcement of taxation obligations is giving way to a responsive approach designed to

motivate taxpayers to comply with their tax obligations.18 One result has been an increase

in charters39 However, even here, the focus of charters is on improved serwice delivery and

relationships xvith taxpayers. It is not on broadening the scope of taxpayers’ rights.

It is beyond the scope of tiffs thesis to re-examine the origin and definition of rights.

It xvill follow the standard definitions used in the international charters. Any differences

will become evident in the analysis. There are many theories and they vary in their

dentition of rights.2° The reality is that ptimat3’ political and cixdl rights have been enforced

by the national and international courts, whereas social, economic and developmental

rights largely have not.2~ This is despite efforts to the contrary?2 This thesis focuses on

defining enforceable rights that relate to taxpayers and examinhag the mechanisms for their

enforcement, it does draxv on the weffate theory concept that legal rights have no value

Psychology of Justice: Mapping the Field’ ha V. B~aithxvaite (ed.), Taxiltg Demooao’: U~1detxta~ldi~lg lax
Avoida~1ce alld El,asio~1 (,~dershot, Asbgate PubRsl~g Ltd, 2003), p. 41.
V. Braifl~w~te, ,A New Approacb to Tax Comp~ance’ ~ V. Br~fl~wNte, ibid’, p" l"
Described ~ N. Dea~i, ’Accentuating the Apos~ophe: ~e Ci~en’s Charter’ (1994) 15 PoliO’ Sludies 3,
48.
See, e.g., C. Wellman, ’Concepts of ~ght’ ~ L.C. Becket ~d C.B. Becket, above n. 13, p. 1100.
Discussed genera~y ~ D.M. Bea~, (ed.), Human ~hls a~d Judidal ~t&w: A Co~at~tive Pet~eclil,e
~ordrecbt/Boston/London, Magus Nijboff Pubs, 1994). In descfib~g the EC~ M. Buq~cc~o de
Boer, ’T~ Ma~e~s and fl~e E~ope~ Convention on Hmn~ ~gbts’ ~ Taxalio~* a~td Human ~ght*, A
Xlm~O, ~Case-law, sen~ar pmcee~gs at 4Ist Congress of tim Intema~on~ Fisc~ Association ~mssels,
1987), p. 59 states:

The drafte~s of the European Convention on Human l~ghts ~tended to set up an ~temafional system of
protection for what can be rended as the ’classic~’ pofific~ and c{v~ fights, exdu~ng econon~c and soci~
dghts such as the right to social securig, or the right to work.

See ~e L~*b~g P~ciples on dm implementation of tim International Covenant on Econo~c, Soci~
and COtural l~gbts drawn up m Maas~cbt m ~e 1986 ~d tim ~po,¢ ~the Cbmmittee ott Econom£; Sodal
aM Ctdtut~/~hts to ECOSOC (1990), paras 2 14, ~scussed m K. Drzex~c~, C. ~ause ~d A. Rosas
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ut~less there is associated freedom to ~enioy them.23 In other xvords, there must be the ability

to access the right for it" to be a real tight. Although the notions of right and enforcement

are broader in the tax framework than in many other areas of the law, taxpayers’ rights are

primarily political and civil rights concerned with balancing the rights of individuals with

their obligation to the state.

III TAXATION, THE STATE AND TH_E DIFFICULTY OF RELATIVISM

Although tiffs thesis does not explore the theories of the state, it is fi’om those theories that

the power to tax is drawn. Taxation is ftmdamental to the implementation of the theory of

the state. As the French novelist, Narr, aptly co,reheated in the middle of the tfineteenth

centuDr, ’Plus ~a change, plus c’est la m~me chose’.24 It is remarkable given the exponential

increase in the pace of change how much the basic tenets of society remain the same. And

so, too, do the basic tenets of our system of taxation. In Athens, in about 450 BC, Pericles

could argue strongly for the importance of the rxfle of law as the foundation of democratic

society~ - a society inclusive of a basic tax system.26 Diocletian, in about 300 AD

overhauled the tax system of the late Roman Empke to cope with inflation and economic

decline.27 In Norman England, the breadth of exemptions available to strong interest

groups undermined the effective collection of Danegetd.=~ The 1579 Union of Utrecht,

w|fich ’fi_mctioned as a Idnd of constitution for the Republic of the Seven United Provinces

(eds), Sodal Pa~hl* as Huma~t R{ghts: A Europea~t Chal/e~ge, (Finland, h~sdtute for Human Rights, Abo
� Miademi Llniversity, 1994), ch. 2.
V.P. Viliaren, ’Abstention or Involvement? The Nature of State Obligations Under Different Categories
of Rights’ in K. Drzewicki et ,-d, ibid., p. 43, p. 50.
’The more firings change, the more fl~ey are tile same’, from A. Karr, Le* Gugpe* (6fl~ Series, 1859), p. 304.
C.M. Bowra, in The Gtrek E.vpedence (Cardinal edn, London, Sphere Books Ltd, 1973), ch. 4 discusses the
democratic focus of Athens and the Greek concern with the rule of law. Pericles speaks for himself hi
Thuwdides, trans, by R.E. Warner, Histot), of the Pelopo~mesian li~’a~" (Penguin Classics, 1975), bk 2.37.
C.M. Bowra, ibid.                    " ’ten A Hi*lo*, o Rome lo A D 565 (6th edn, London, Macmillan,
Described in A.E.R. Boak and W.G. Smau~, ,       9 f         ’ ’
1977), p. 445.

17



Chapler 2

of The Netherlands’29 struggled to introduce common taxation. Even more difficult under

that Union was hnolementation of file non-discfimination clause:3° harmful tax

competition was, it seems, alive and well.

Taxation has operated indiscriminately fl~oughout history and across states with

conflicting values and social goals. As with an}, law, the theory of taxation tends to become

distorted in its implementation. The process of law-making breaks it doxvn into specific

areas of application (quite apart from the influence of lobbyists and interest groups) and

file original theory disintegrates further through the process of case-by-case

interpretation.3~ As Wilhehnsson observes, ’One has to acknowledge the fact that it is

possible to construct several different systems on tile basis of the same concrete legal

matefial’.3~ Wiflfin systems there also has to be flexibility and development using the same

legal material. It is the classic differentiation between law making and interpretation33 and is

one reason why the developmer*t of human rights has been so successful in tiae second part

of the 20th century. Theory is adapted to its context as it is applied. ~ne same approach

applies to taxation and rights related to it.

It is necessary to mention here file origin of law, without any attempt to do more

than stunmafise some of the problems that exist given the current divergent views in legal

theory. Tile source of taxation laxv is constitutional. Most sovereign nations have a

constitution, which fotans, as Kelsen put it, tile Grun&mrna, or source of other taws in tile

hierarchy of laws.34 The fight to tax occupies a special place in tiffs ltieratchy. Where even

constitutions have now been found to be subject to overarcl~xg principles, these are

subject to limitation when it comes to taxation. They do affect taxing rules nonetheless.

7

A.L. Poole, Domesday, Book Io Magna Ca~la 1087~!2 ! 6 (2nd edn, 1986), p. 418.
F.H.M. Grappe~haus, above n. 9.
Ibid.
For a discussion of this process generally, see T. Wilhekmsson, Soda/C?*IIt~I Lair aItd Europea~ I~tteg~ution
(Darmmud~, Ashgate Publislting Ltd, 1995), cb. 1.
Ibid., p. 19.
See, e.g., E.W. Btckenft~de, G,undt-echtstheo~ie u~td Gtrmd~&tsinte~p,~tation (Neue J~istische Wochenscbrift,
1974).
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The Ratiollak for a Model

Where do the overarclJng prindples that govern the actions of sovereign states come

from? Tiffs goes back to ’the origin of the law itself and can be explored across numerous

theories. Natxu:al law theories were evident in various fort:as in early theocracies, in Greece

and m the soplfsticadon of Roman law. They were ft~cther developed by jurists such as

Aquinas and were used as a basis for international law by Grofius. Although natural law is

now limited in its popularity among theorists, it is reflected in the origin of tbe various

hmnan fights charters and many constitutions. Natural law was founded hi absolute

underlying principles.

With the enlightem~ent and the introduction of social contract theory, the

development of relativism in its numerous forms has changed the way law is viewed by

many. Theories based in relativism in its broadest sense noxv must rely on some form of

inductive reaso*Jng to create certainty, where it can be argued that file underlfing premise

of their arguments suggests thet[e is none. Arguably, even positivists, such as H.L.A. Hart,

can only create an artificial and temporat3’ certainty by describing how internal and external

recogilifion can provide an absolute legal system.3s The internal issue of f~:om where the

new ,xt/es (or Dworldn’s preferred ’principles’) are drawr~ in the penumbra of uncertainty,

when the established rules have mn out, is a matter of the personal choice of the }udge.36

The external problem of what constitutes an in, moral law and whether it shottld be obeyed,

again, rests with personal choice.37

Many modem theorists have tended to build on the type of reasotJng that theorists

such as Hohnes and Llexvellyn introduced in the 19th and early 20th centuries. Hohnes

H. Kelsen, The Purr Theoo, of Law (Los Angeles, University of California Press, 1967), p. 8 et seq.
X]fis was raised by R. Dworkin in Taki~g Rights Setious~ (London, Gerard Duck~vordi and Co., 1977) but
countered by N. MacCormick in H.LA. Hat¢ (London, Edward Amotd, 1981), and Legal Reaso*thg arid
LegalTheo~ (Oxford, Clarendon Press, 1978). A useful discussion can be found in R.P. George (ed.), The
Autottot*o~ of Law (Oxford, OUP, 1999).
H.L.A. Hart, above n. 13, ch. VII. Or as R. Dworkiti puts it in Law’s Emph~ (London, Fontana Press,
!986), p. 225:                                            .

According to law as integrity, propositions of law are true if they figure m or follow from the principles of
iusfice, fakness, and procedural due process that provide the best constructive interpretalion of tbe
community’s legal practice.

H.L.A. Hart, above n. 13, p. 200.
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Chaplet 2

took the cynical viexv that judges inteq~ret the laxv according to thek own perceptions of

what the law should be~38 Llexve[lyn suggested that this process could be analysed to show

an underlying theoretical approach.39 The critical element for this analysis that is present in

most approaches from radical feminists such as MacKinnon to postmodemista such as

Murphy, is that they emphasise the subjective and rekadve mlderpinnings of modem

jurisprudence.4° For most theorists there is now no such tiring as a ’right law’.4t Its

rigbtness depends upon the perception of the part), affected, how it is interpreted and how

it is applied. A law may seem right to the lawmaker, but constitute an ’immoral law’ when

applied to an individual facing circums{ances not considered by the lawmaker, or

considered and dismissed. Focusing on the subjective in tiffs way removes even further the

possibility of finding an absolute standard. How can the universal exist given the

differences in subjective reality across the globe?

Philosophically, tiffs creates a major difficult), in the analysis of the taxpayers’ rights

subset of hmnan riglats. If there cannot, by definition, be such a tiring as a universal human

right, it suggests that an}, attempt to define a subset of universal rights is futile. It follows

that, relying on constitutional and internationally agreed protection of taxpayers’ rights

does not necessarily provide an agreed basis to begin formulathig a model of taxpayers’

rights. In order to create a model of taxpayers’ rights there must be a minimtun set of rules

to xvhich potential parties can subscribe.

O.W. Holmes Jnr, ’The Path of Law’ (1897) 10 Hat~atd Law Review, 457, 466, reproduced m R.S.
Smt~ers, (ed.) ~*~etica~* ~galTheoo, (Aldershot, Da~moufl~ Pub. Co., 1992), p. 3.
K.N. LleweRyn, ’A ReaRsfic Jufispmdeflce - ~m Next Step’ (1930) 30 Columbia ~v ~vienq 431,
reproduced M R.S. S~mers, ibid., p. 155.
Fo~ exatnple, C. Macedon, Femi~tism U**mod~e& Discourses o*~ Q~ and ~ (C~xbddge, FIa~,ard
U~versig, Press, 198~, a~d P. Mushy, ~osmmdem Pe~spec~ves and Justice’ (1991) 30 Thesis Eleven, 1t7,
reproduced ~ D. Paterson, (ed.) Poslmodet~tism and I~w (Aldershot, Da~m~outh Pub. Co., 1994), p. 3. See
~so an anal)rsis of fiberal subjecth4g, m E. Santom, Autono**o’, D*edo~*~ aM ~tsts: A Critique ~ ~betal
Subjech),iO, ~ordrecht, ~uwer, 2003).
~fis teqmres a ’step of f~th’. Ag such theories are based in the ~eofist’s basic worldview.
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The Rationak for a Modal

IV a PP~\C’FICM~ SOLUTION AND A MODEL OF TAXPAYERS’ RIGHTS

Fortunately, the hmnan fights literature comes to the rescue, for it has recognised this

problem. It is particularly relevant in the context of Africa, given the mix of religions, races

and cultures on that continent. The domination by xvestem culture of the formulation and

content of the earl}, international standards of human tights that claim to be universal is a

matter of significant debate.42 Has the western domination effectively denied basic African

tights or are they universal?43 Should the traditions, customat3’ practices, political and

religious ideologies and institutional structures peculiar to Africa, or parts of it, create a

separate and distinct classification of rights that is culturally specific?+*

These questions were debated at length at the 1993 World Conference on Human

Rights that resulted in the Vienna Declaration and Programme of Action.4s Article 1 states

drat the universal nature of the’fights and freedoms is beyond question. Article 5 affirms

the universality of human fights and that some freedoms are fondamental. It recognises the

cultural specificit3’ of some tights and requires the promotion of both the universal and

culturally specific:46

See A.A. An-Na’im #a~d F.M. Deng (eds), Human Rights ht Aft#a: Cms* CulooM Perspectives, (Washington
DC, Brookings Institute, 1990), p. 15; O.M. Ejidike, ’Universality and Relativity in die African Human
Rights Discourse’, <www.notthagham’ac’uk/law/lulc/itme96/°key’htlm>’ 5 September 2005; S.B.O.
Gutto, Human a~td Peoples’ Rightyfor the Oppressed (Lurid, Lund University Press, 1993), p. 414; L. Lindholt,
Questionittg the Uttivet~ali[y of Human Ri’ghls-Ths Afticat~ Chat#r o~t Httma~t attd Peoples’ Righ~¢ b~ Botswatla, Malawi
attd Mozambique (2ddershot, Dartmouth Pub. Co., 1997), p. 20; and T. Maluwa, ’Discourse on Democracy
and Human Rights in Africa: Contextualising d*e Rdevance of Human Rights to Developing Countries’
(1997) 9 African Jomna/ofbtletTmtionaland CompataEve Lan,, 55. For a broader discussion, see D.C. Hodgson,
above n. 9, p. 114.
W. Schmale, Humat* Rights a1M DiversiO, (Goldbacb, Kelp Publishing, 1993), p. 8.
Discussed in HJ. Steiner and P. ,Mston (eds), Intemalional human t~ghl* i~ r°**lexl (2nd edn" New Y°rk’ OUp’
2000), p. 366 and E. Brems, Human Rights: Unl’versab) atId Diverd~’ (Boston, Kluwer Law Imemational,
200t), p. 25. See further, Y. Gbai, ’Bills of Rigbts: Comparative Perspectives’ in R. Wacks (ed.), Holtg
Kong’s Bil/ofRa~hts: Problems and Prospects (Hong Kong, Faculty of Law, University of Hong Kong, 1990), p.
15.
Text contained in P.R. Ghandi (ed.), Blacks!one’~ Intet~,alional Hummt Rights Documettts (2nd edn, Oxford,
Blackstone Press, 2000), p. 376.
S~e D. Avton-Shenker, ’The Cbatlenge of Human Rights and Cultural Diversily’, United Nations
Backgtoun’d Note, (1995), <www.un.org/tigbts/dpi1627e.btux>, 1 November 2006 and United Nations,
Vienna Declaration and Programme of ),.orlon,World Conference on Hmnan Rights (Vienna, 14-25 June
1993), <wvav.urdiclmcb/buridocda>, 1 November 2006. "Dtis was supported by the 1993 Tunis
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All human rights ar~ universal, indi,dsible and interdependent and interrelated. The

international community must treat human rights globally in a fair and equal manner,

on the same footing, and xvida the same emphasis. \X,]~le the significance of national

and ~egionat particularities and various tfistorical, cultural and religious backgrounds

must be borne in mind, it is the duty of dae States, regardless of dmir political,

economic and cultural systems, to protnote and protect all human rights and

fundameutal freedoms.

The universafity of many of the fights contained in tile African Charter on Human and

Peoples’ Rights supports this approach. The Chatter came into effect in 1986 and 53

African states bad ratified it by 2000.47

The result does not, of course, resolve tile source of the problem. There is no teal

analysis of file basis of ut~ivers~fity in these documents other than the fact that they are

utliversally recognised. We haxm returned to the positivist position, relying on file rule of

recognition. Recognition thus becomes the rationale for adopting file rights and not their

inherent nature. It is argued that recourse to natural law could resolve the issue, but that is

beyond tile scope of fl3is thesis.48 It is sufficient that there is recognition witlfin the human

rights arena, both practical and academic, that it is possible to devdop a model of

minitnum tights to which most can subscfibe.49 Hoxvever, it is also inlportant to ckaxv from

file discussion file reqlfirement that any model should recogrtise file diversity of tile

potential subscribers.

Declaration at die Wodd Conference on Human Rights ia that yea~. See E. Brems, above n. 44, pp. 148

150.                                                                                        "~    r
See generally, U.O. Umozm:ike, The Afiicatt Cbat#r o~ Httmatt attd Peoples’ Rights ~£he Hague, Kluwe Law
International, 1997).

~s D Degk in ’Rigat to Right Fax Lax*s’ (2000) 28(3) httet~a:,’, 110, ably examines the need fog recouxse to
such principles in the tax law context, arguing daat dmy are found commonly in civil law systems.

49 As stated by M. Darmw and P. Alston, ’Bills of Rights in Comparative Pe~specfixe in P. Alston (ed.),
Pt~motitg Human Rights Thtvtgh Bills of Rights: Comparative Perspectives (Oxford, OUP, t999), p. 465, p. 471,
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How does this translate to a model of roles that could govern the administration of

the tax system? The goal is to produce a model of txfles that does not exploit or espouse a

particular xvorldvimv. Rather, it should take only those tales that are conmaonly understood

or accepted. Because there has been little debate in the tax context, a model must draw on

odxer areas of law where the rules are akeady in place. These will often be applied by

analogy and must take account of the specific tax context. Tiffs approach has the advantage

that the lales do not have to be created. They ah’eady exist elsewhere and can be adapted.

There is a rich source of past intetl~retadon and application xvid~l die different legal

systems and internationally that can support the model and give it its credibility and

Returtling to die jurisprudential analysis: adopting taxpayers’ rights from a model, but

integrating them into the context of a particular tax system is a classic example of how law

develops. XY~here past intetpre.tation within the system has proved inadequate for die

current context, the txfle-maker intetnmnes. The new rules are then developed and

interpreted within that legal system in a way that fits the broader legal, political, econotnic

and social context. In dtis way, die future and changing interests within the system are

catered for.

One can use the analogy that Dxvorkin has developed in arguing that judges should

take a literary approach in their interpretation of the law and understand that it is in a sense

shrtilar to a smry.~ The judge as writer should lmow and understand the original context,

the smmture and design of the legislation and ’the donfinant lines’ of past intet13retation.S’

This enables the judge to fit their contribution or chapter into the story to enable its

continuation witlfin its broader themes and structures.s-" Using the exainple of Iris

’There ate ... strong universalist trends which are not only applying international pressure to move
rewards a more standardised model but are also facilitating and bdping to reinforce such convergence.’
R. D~vo~kin, n. 36, ch. 7, and F’~edom’s Law (Cambridge, Harvard Universit), Press, 1996), ch. 1.
Ibid., Fn~edom’s Law, p. 10.
R. Dworldn, above n. 36, p. 228 etseq.
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philosopher king, Hercules, Dworkin~suggests that the }udge should, in her or his decision-

maldng, take account of’the underlying political and moral principles that shape society.s~

The same approach is appropriate for the txfle-maker seeking to integrate a model set of

roles into an}, legal system.

V THE PROBLEM OF DI~rERSE TAX SYSTEMS

Does this take sufficient account of the diversity of systems in which the model might be

applied? It probably does not. Sophisticated tax systems contain complex t~ales govemJr~g

complex transactions. By their vet3’ nature, the}, ate likely to contain rights and obligations

diat go far beyond the reqttirements of a developing tax systenl.54 The most complex tax

systems are those found in the western democratic economies, it therefore makes it easier

to develop more advanced rights and obligations that are generally acceptable to those

economies. That is, indeed, what has happened through the Committee of Fiscal Affairs of

the OECD. The rules developed at this level are not universally acceptable.

"Fake, for example, the development of txtles to govern ’harmful tax competition’.

The concept, the dentition and the need for rules were a product of the OECD. They did

not inidalty elicit broader acceptance. The acceptance they have had has been effected

largely d~tough the econotnic power of the OECD countries, the lin~ited number of

countries targeted and the economically \veak posidon of those targets. Interestingly, the

EU countries witl~n the OECD took forwatd a different and more restxictive initiative

aimed at their own more sophisticated economic framework. The approaches ate worth

exploring in more detail.

Ibid., p. 65.
q2~/~is fom’ts part of the \vider debate fomxd in fot~ams such as the Ummd Nations Development Program.
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Tbe Rationale for a Model

The OECD launched its project on harmful tax competition in 1996. The EU

established its mvn approach to countering harmful tax competition, with the adoption of a

package of measures by the Council in 1997.ss

The EU measures xvere wide-ranging and focused specifically on harmful tax

competition witifin the EU. They included draft directives on the taxation of savings and

the taxation of cross-border interest and royalty payments, together with a non-binding

code of conduct,s6 The code of conduct, although voluntat3’, was intended to work

du:ough political pressure and peer review. Significant debate followed the introduction of

those measures. Hmvever, the existence of that debate illustrated the influence of the

meastttes on domestic tax policy witlfin the EU. Ireland, for example, acted qtticldy m

replace its preferential tax regimes to avoid criticism from other members,s7

In 1998, the OECD produced its Report, HawJ~d Tax" Compelition: Att Emogi*tg Global

Issue (Report).s~ hnplementatio.n of the recommendations in tiffs Report has had far-

reaching hnplications for the nadonal financial and tax policies of those cmmtries listed as

having harmful tax practices. But the reconamendations also have potentially significant

consequences for the national tax policy of member countries.

The Recotrmaendations cover ti~ee areas: domestic legislation and practices; tax

treaties; and international co-operation. All aLtaa to eliminate hamaful tax competition. The

Report ’focuses on geographically mobile activities, such as financial and other set, ice

activities, including the provision of intangibles’.s9 Harmful competition is defined to

include distortion of investrnent flows, attacks on the fairness and integrit3’ of the tax

ss Conclusions of the ECOFIN Council Meeting on 1 December 1997 C°ncerning Taxati°n P°licy’ 1998 OJ

(C2) L P. ~"
Resolution of the Council and Representativeso f file G°vemments ° f the Metnber States’ Meeting widtin

the Coua~cil of I December 1997 on a Code of Conduct for Business Taxation, 1998 oJ (c2) 2, p. 2.
s7 See E. Troup and P. Hale, ’EU Initiatives on Tax Harmonization: Do as I Say, Not as I Do?’ (1998) 17

Tax Notes I~ttemalional, 1081.
s~ Other institutions, such as the [MF, Fh’,ancial Stability Forum and Fhiancial Action Task Force, are also

active in contiguous areas such as money laundering, supervision aoA transparency. Space precludes
consideration of d’mse activities in tiffs article.
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system, discottragement of taxpayercompliance, changing the public spending and tax mix,

sl~ifting the tax btttde~ to less mobile tax bases, and increasing administxative and

compliance costs.6° Key factors in identifying tax havens are: they have no or nomh~al

taxes; they do not alloxv effective exchange of information; the}, lack transpaxency; and

there is no requirement that an actiwiry taking place in the jurisdictio~ should be

substantial.61

The Report recommended the establishment of a Forum on Hatanful Tax Practices

and tiffs was approved.62 Member States were requited to report to the Forum on their own

harmful tax practices by 2000 and to elin~inate them by the end of 2005.63

In 2000, the Foram produced a Report, Towards Global Tax" Co-Operation: Ptw~ss in

Idenl~,i~*g aM Eliminatitg Ha*’**~¢l Tax Practt’ces (’2000 Report’). It identified potentially

harmful preferential reghnes in OECD member countries.64 The 2000 Report also

identified jurisdictions viewed as tax havens.6s Sigtfificanfly, it excluded 15:om tiffs list those

tax havens that made ’a public political comt~titment at the highest level to eliminate thek

hatanful tax practices and to comply with the principles of the 1998 Report’.66

The 2000 Report proposed that at~y tax haven listed that did not commit to

removing harmful tax practices \vould be included in a list of uncooperative tax havens.67 It

also proposed a framework for implementing a cormnon approach to restraining harmful

tax practices.6s Another proposal, which demonstrates how broad the reach of the OECD

is, covered the OECD’s comnfitment to the extension of the work of the Formn to include

Report, p. 8, <www.oecd.org>, 5 September 2006. See also on the OECD website, tim article by R.M.
Hanm~er and J. Owens, Head of C.F.A., Promoting Fair Ta~,r Competitio*~ (2001) ~ w~ch he justifies dm
OECD approach.
Ibid., p. 16.
Ibid., p. 23.
Ibid., p. 53.
Ibid., p. 56. See D~mewot~ fir a Cbllective Memotw~dum qf U~t&~xta~tditg on Elimi~alitg Hat~fid Tax Praetire*
<xm~v.oecd.org>, 1 September 2006.
2000 Report, p. 12, <xm~av.oecd.otg>, 1 September 2006.
Ibid., p. 16.
Ibid.
Ibid., p. 18.
Ibid., p. 24.
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The Rationale for a Model

non-member econonfies wifla similaJq concerns and which were ’prepared to accept the

same obligations as OECD members’.69 Meetings with non-member countries began in

June 2000 to explore the extent to which they could be involved.7°

After an extension of die coimnitment deadline to 28 Febra~ary 2002 otdy Andorra,

Liechtenstein, Liberia, Monaco, the Marshall.Islands, Nauru and Vanuatu were listed as

unco-operalive Tax Havens.71 All odler tax havens had comnfitted to introducing

transparency into their tax systems and effective exchange of information, subject to the

adequate protection of taxpayers’ rights and the confidendalit)’ of thek infomaadon.72 The

OECD undertook to support committed jurisdictions so that die), could implement those

commitments.73 The 2004 Ptogt~ss Repot¢74 noted considerable progress ’in aclxieving a co-

operative process xvith those countries and jurisdictions outside the OECD that have made

commitments to transparency and effective exchange of information’.

There were a series of .meetings of the OECD’s Global Fur~un on Taxadon that

aimed ’to aclfieve lligh standards of transparenw and information exchange in a way that is

faix, equitable and petanits fair competition between all cotmtries, large and small, OECD

and non-OECD’.7s It is arguable that the whole point of becoming a tax haven and

offering tl~e protection of stringent secrecy laws was because no other arrangement allowed

faix competition on any level between, say, the US and the Republic of Nauscu. The OECD,

to faci~tate action in a number of identified areas, co-ordinated a number of projects

dvcough die Global Forum. These included a factual review of tlie ’legal and athniuistrative

frameworks in the areas of transparency and exchange of information in over eight),

Ibid., p. 22.
~ee The ~ECD~ Pr~je~t ~** Ha~dTax P~r~i~es: The 2~ P~gress R~pa~¢ (‘2~1Rep~rt~)~ <www.~ecd.~rg>~
5 September 2006.
See <wxvw.oecd.org>, 5 September 2006. Nauru and VanuatU were removed by die end of 2003.
2001 Report, p. !1.
Ibid., p. 12.
OECD, The OECD’s Pt~jecl o~ Ha*~*~d Tax Practices: The 2004 P~g*~ss Repot¢ (’2004 Report’), p. 4,
<www.oecd.org>, 5 September 2006.
OECD, A Pt~ces* for Achieving a Global L2vel Pla3’i~tg Field, (2004), p. 2, <wxvav.oecd.org>, 5 September
2006,.
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countries’.76 The 2006 Report continued what had proved a very effective method of

imposing pressure on both participating and non-participating cotmtries by publication.

The response to tiffs example in the context of taxpayers’ rights and obligations

cottld be txvofold. The OECD could use economic power to require countries to adopt a

model of taxpayers’ r’ights and obligations in tile same way as it has influenced the national

and financial tax policies of those countries listed as having harmful tax practices. The

introduction of taxpayers’ righta would contribute to achieving lfigh standards of tax

adnfinistration ’in a way that is fair, equitable and pei’mits fair competition between all

countries, large and small, OECD and non-OECD’.77 h would support foreign investment,

encourage domestic compliance and thereby broaden the revenue base. Nonethdess, it will

not happen as the economic interests and power of the OECD do not support it as a

’grand’ hfifiative. A perceived fiscal imperative, an uncertain international political

environment driven by fears of terrorism, and a relatively easy target, drove the earl),

success of the attack on legal txales and structures in tax havens. There is no such fiscal

hnperative for OECD countries to require subscription to and application of a model of

taxpayers’ rights and obligations witifin ever3, jurisdiction. Tile target base is also too wide

and, as tile Global Forum members have found, less able to comply.

Tile alternative is for there to be a txvo-tier model, the approach taken by tile EU and

in certain aspects of file OECD guidelines.~8 More developed economies could subscribe to

a more advanced model of taxpayers’ rights consistent xvith the greater obligations placed

on taxpayers in a full), developed, complex and sophisticated economy. Less developed

economies could subscribe to a basic model of taxpayers’ rights consistent with tile level of

development of their economy and their tax system. Given, tile conclusions of the

OECD, Tax C~o-operation: Towa,gs a Ltvel Playing Field: 2006 Assessmetzl by the Global Fot:,mt or* Taxation, p. 8,
<xx~vw.oecd.org>, 1 Septembec 2006,

~ Above n. 75.
~8 For example, the 2006 Report, ibid., p. 10, \vlfich recogmises tim impedLmems to information excba~*ge

found h~ domestic laws tlmt will lead to different levels of compl]mace.
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jurisp;udential and human rights l~erature, tiffs xvould likely prove more acceptable,

proxdded that it was not perceived as a slight on less developed econonfies-v9 It would also

mean flaat development of taxpayers’ rights might be possible in developing countries,

where lhmts on administrative capacit3T, cost and pofidcal constraints xvould make major tax

reform unlikely.8°

An advantage of this approach xvould be the scope for wider acceptance and

inclusion. This point is explored further below in Chapter 3, wbich discusses the

interpretation of a model. Suffice to say that using a two-tiered model allows each

jtrdsdicfion to implement the proposed rights in the context of its oxvn tax system. It can

dien cater for cultural, political, social, economic and other factors specific to that

jurisdiction in the implementation and application of the rights. This is consistent with the

approach of recent human rights literature, discussed above. Nonetheless, the basic rights

are sufficiently rmiversal to allpw recog~fition. Tiffs is of particular interest to taxpayers

acting globally and com~tries seeldng to inaprove foreign inveslanent.81

VI DISADVANTAGES AND ADVANTAGES OF A TWO-TIER MODEL

It could be argued that a two-tier model encot~rages states to adopt the basic level of

protection for taxpayers rather than aspiring to the more advanced level. If an approach

were taken between the two, developing nations would have more to aspire to. This

argm~ent is attractive in that it might lift the level of protection in some jurisdictions, but it

Politics of negotiation o f differing standards.
See generally, D. Newbery and N. Stem (eds), The Tbeo~ ofTaxalion m Developk~g Countde, (Ne\v York,
OUP/World Bank, 1987) and specifically, 200 et seq; R.M. Bird, ’Administrative Dimensions of Tax
Reform’ (2004) 10 Asia Padfi¢ Tax Btdleti~* 134; and C. Grandcolas, ’~,fanagement of the VAT - Improving
the Level of Compliance Using Performance Indicators (200) 12 Ada-Padfi¢ Tax Bttllelilt 6.
See the discussion ~a OECD, OECD GlobaI Fomm ott Intentatio~tal bweslme~t: Attmctit~g Intet~atiot~al Inveslmo~t
for Deve/opmo,t (2003), <www.oecd.org>, 1 September 2006.
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is more likely to lift the level too high for developing countries to participate and to set it

too low for developed countries to see it as haxdng value.

Another argument is that having a two-tier model will make it unlikely that nations

will subscribe to or incorporate the model. Acknowledging that it subscribes only to a basic

model might be a politically sensitive issue for a country that is seeking to demonstxate the

sophistication of its legislative and administrative systems. Developed iurisdicfions may not

see it as relevant to consider a model, given their other treaty comtrfitments.

A third argument is that it is easier to encottrage states to adopt a conmaon

inte/’national standard. It provides a benchmark. Adoption by a number of states puts

pressure on others to follow stilt. By breaking the model into two, there is less clarity on

the benclmaark. States have a choice as to which standards they will apply even \vhere they

choose to use the model as a basis for thek tax rules.

These perceived disadvantages of a two-tier system relate more specifically to the

adoption of an international treat3q charter or standard. In contrast, the aini of a model for

taxpayers’ rights is to provide a guide to states refotaning their tax systems. Tax reform, as

discussed below, is endemic. Policy-makers often do look to international norms when

designing changes to the tax system. A two-tier model would provide guidance at the

appropriate level for particular tax systems. It ~vot~d suggest rules that they cotfld

mcoqmrate to meet best practice. If the model is seen as a guide rather than a prescription,

it is far more likely to gain wider acceptance. As with the Model OECD Double Tax

Convention,82 over tmae the rules it contains may be incorporated into a large number of

systems. At that point, it will become relevant to refer to it as having a more prescriptive

nature, as fl~e roles become the staring point for inter-jurisdictional negotiations on issues

affecfng taxpayers’ rights.

~2 OECD, ModelTa~x" Conventio~t on Ittcome aM Capita/ (OECD, Paris, 2000).
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The tl~reat to nations in the taxpayers’ rights arena is significant]}, lower than in those

areas where their revent~e base is threatened. Also, the pressure to adopt tights is not

sourced internationally in the way it is to support rninhrxum standards of truman tights

generally. There simply is not a general awareness of taxpayers’ rights. For policy-makers in

jurisdictions undertaking reform it is therefore unlikely to be a major political issue whether

they refer to a model of taxpayers’ rights and at which level There are at least three

sigmficant advantages to a two-tier model.

First, as countries go tl~cough major tax term’ms, a model provides principles that can

govern the formulation of the tax rules. Consider an example of where this occurs. T\vo

hafluenfial organisations that have significantly influenced domestic tax policy are the

International Monetat3’ Fund (IMF) and the International Bank for Reconstruction and

Development (World Bank), a UN agency. Both came out of tim Bretton Woods

Conference in 1944.83 The IMF was designed to act as a catalyst for econo*~fic co-

operation, growth and stability witlfin the international monetat3r system. One of its key

roles has been to extend credit and provide economic relief to countries exf~e~iencing a

wide range of financial difficulties. The World Bank mal, es available project and program

loans to less developed countries on preferential terms and by acting as a lender of last

resort.84 They often operate in tandem.

Both the World Bank and the IMF hnpose conditions on their lending and their

involvement.8s Before agreeing to involvement in a countt3’, the institutions catty out an

Articles of Agreement o£ the Intemafional Monetat3, Fund, <www.im£org>, 5 September 2006.
J. Calm, ’Challenging the New Imperial Authority: "Ilae World Bank and the Democratization of
Development’ (1993) 6 Hatyatff Human Ra~hls Jom~ml, ! 59, 162.
J. Gold, Cotditiona]iO,, International Monetat3’ Fund Pamphle~ Series No. 31, 1979; M. Guitian, Etotd
Couditio*taliO,: Evolution ofPtindples at*d Pmrlfivs, Intemalional MonetaD, Fund Pamp!~et Series No. 39, 1981;
International     Monetary      Fund,     Ik4F     Sttt~lO,     Supplement,      vol.      30,     2001,
<\vxvxv.imf.o~g/extemal/pubs/ft/survey/2OOl/OgOlOl.pdf>, 5 September 2006; and A. Mody and A.
Rebucci, ’Over~4ew’, in A. Mody aod A. Rebucci (eds), IMF St~ppot#d Ptvgtzlms - Recent Staff Research
(Waslfington       DC,       IMF       Multimedia       Ser~4ces       Di~dsion,       2006),
<www.imf.org/external/pubs/ft/sengmar/2OO6/isp/eng/isp.pdf>, 5 September 2006.
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assessment of the economic and other, conditions in the country.86 From this assessment,

flaey \viii make recormnendadons, usually economic and legal, Although, file), are

increasingly more extensive:87

Bank-approved consultants often rewrite a ~ountt3"s trade policy, fiscal policies, civil

sel~dce requirements, labor laws, health care arrangements, enviromnental regttlations,

energy policy, resettlement requirements, procurement rules, and budgetary policy.

In their involvement with developing nations and nations ha distress, they effectively take

on file role of a sovereign government when they require inlplementation of their

conditions and recorrmaendadons.8s Certainly, their inflnence on the tax systems of

developing nadons and, more recendy, of economies in transition, reflects their sovereign

role. To see dfis, one otfly has to read die technically excellent works put out by IMF and

World Bank experts,s9 which are reflective of their extensive field\vork. It is precisely in the

exercise of this role and inflnence that a basic model of taxpayers’ fights would prove

beneficial.90

One of file clearest examples of the hnpact of conditionality has been the spread of a

broad based consumplion tax (Value Added Tax or VAT).9~ But the fiscal influence of the

Described extensively in j. CahtL above n. 84.
Ibid., p. 160.
Ibid.
J.R.S. Gill, A Diagtmtic Fmmen~ot¢cfor Revemte AdtMnistmtion, World Bank Teclmical Paper No. 472 (World
Ba~k, 2000); C. Silvani and K. Baer, De~igMt~g a Tax Ad,~hdstmtion Reform Strategy,: Ex’pe~iences and Guide/tries
(~XZashington DC, 1997), IMF Working Paper No. 97/30; V. Thuronyi (ed.), vols 1 and 2, TaxLatv
atM Draflit~g (Washington DC, IMF, 1996); V. Tanzi and A.J. Pellechio, 7~be Refomz of Tax AdtniMslration,
IixiF Wor-ldng Paper, kX~P/95/22 (IMF, 1995); P. Shome (ed.), Coa~t~hemive Tax Refomx The Colombia~*
ExT~effe~tce, Series No. 123, IMF Occasional Papers (Washington DC, IMF, 1995); G.P. Jen-ldns,
’ModeroJzadon of Tax Administrations: Revenue Boards and Ptivafization as Instruments for Change’

(1994) 48 IBFD Bul/elin, 75; K. Theodore (ed.), Tax Reflt~* in lhe Caffbbea** (Institute of Social and
Economic Research, Univ. of tbe West Indies, Mona, Jamaica, I992); and R.IX’L Bird and M. Casenegra de
Jantscher (eds), I,apmvitg TaxAd*MMstmtion itt Devdoping Comttties 0Xlasbington, D.C., IMF, 1992).

90 See dxe extensive list o f Teclmical Assistance projects, <www.itdweb-°rg>, 5 September 2006"

’)t A. Tait, Vab¢e Added Tax: Inlematio*ta/Praclice a~td Ptvb/ems (fMF, Waslfington DC, 1988). For the increasing
trand towards tl~e implementadott of a \rAT, see IBFD, Anmta! Repot¢, which publishes each year a
worldwide survey of developments and trends in international taxation, <wwxv.lBFD.org>, 7 November
2006. See also, e.g., ’IM]7 Commends VAT Introduction in Cameroon’ (1999) 18 Tax Notes ltltemaliottal,
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IMF and World Bank goes far beyoiid dfis. Whereas the influence of other institutions is

severely circumscribed, tl~at of the IMF and 9(/otld Bank, widfin certain spheres, is aknost

untJnfited. They deal primarily with developing countries and countries in distress. They

generally attempt to hnplement suludons tried and tested elsewhere, but designed and

modified to fit the peculiar circumstances of the project country. In tiffs context, a model

of taxpayers’ tights would be extremely useful and provide a benclmaark against which to

measure the implementation of different tax systems. A basic model xvould be essential if it

were to have practical application to tax systems starting from a vet3, low base.

Formulation of a basic model for use in the design of tax systems by tim IMF and

World Bank could also form one of the bases for dialogue between those organisations and

developing countries xvhen considering tax policy. The international organisadons have

recognised d~e need for wider representation of developing countries in the policy

dialogue. Tlie IMF, OECD atkd World Bank joindy proposed Deve/opittg the Intenmtio~al

Dia!ogue on Taxations, which has continued as a dialogue invoking a range of international

organisadons concerned with taxation.92

The aim of die Dialogue is to encourage dialogue, idendfy and share good practices,

provide a clearer focus for teclmical assistance and avoid duplication of effort.9~ A model

of taxpayer’s rights would fulfil these criteria and could be die basis for the ongoing

discussion on taxpayers’ lights,94 The success of the international dialogue on the policy

govertfing taxadon of electronic commerce shows bow it has worked elsewhere.9s

1770 and ’IlXEF Welcomes Tanzania’s VAT’ (t999) 18 Tax" Notes Interuational, 1675. The International Tax
Dialogue recognised d~is tzend: its first conference in Ma~:ch 2005 focused on Value Added Taxes:
<wx~-,vitdweb.org>, ! September 2006.
Ibid., part II. See tim International Tax Dialogue website, <wwwitdweb.org>, 1 September 2006.
Ibid., pa~t W.
The papers on the strategic, plarmmg and general principles section of die Organisafion and management
of tax admirtistradon section of die International Tax Dialogue website, <xwmv.itdweb.org>, 1 September
2006, are almost all concerned to some extent with taxpayers’ tights.
See the papers and history of the dialogue, <www.oecd.org>, 1 September 2006, unde~ tim topic ’Tax and
Electronic Comco_erce’, particularly the Reports, such as OECD, Taxalioo attd Elecltv*~i¢ Commetre:
Implementalion of the Ottawa Ta.\’aLiot~ Framework Conditious- 2003 Repot�.
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There are some obvious benefits to international dialogue of dais kind. It avoids

duplicadou. It provides a forttm to develop international consensus at the governmental

level. The discussion of international tax policy will be more informed given the range of

participants and their particular perspectives. The dialogue may act as a catalyst to improve

practical co-operation between tax administrations. It is in this area that a basic model for

taxpayers’ rights could be laighly effecth,e.

A second advantage of a two-tiered model of rights is that the international stage is

nmv crmvded with individuals, organisadons and different levels of government, each with

their own agenda. Fluidity is a hallmark of the set and characters. It is underpinned by the

growing international econot~aic inter-relationship. The sheer volume and extent of world

trade and international investment in all its fro’ms ensure that the livelihoods of most

people are inextricably linked to it. One of the most difficult challenges is hmv the

individual govermnent units should manage their revenue collection m dais envirottment.

Tax systems have become increasingly soplaisdcated. They are subject to constant

change and development, as they have to come to terms with evolving economic

imperatives. Managing that change and development includes managing the significant

pressures on the system boda internally, widlin revenue compliance and administration, and

externally, for example, with the development of electronic coturxaerce.

The vetT diversity of expm~ence widsn each system requires the application of

general ptit~ciples to bm~g order out of impending chaos. That order is more effective if it

encompasses both the internal and external elements. It is here, as different units of

go~mrnment seek to carafe out for themselves niches that allow them to operate

independently as taxing agents within the context of an increasingly integrated world order,

that we see the level of that integration. Where economJc or relational inter-dependence is

strongest, there is most convergence between tax systems, and principles have their widest
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acceptance. Where inter-dependence’ is xveaker, there is less convergence of tax systems

and file general applicati6n of accepted pfindples.

This explains in part the growing influence of supranational organisations and the

success of central governments in controlling the taxing powers in federal systems. But it

alSo explains m part tile limitations of those organisations and governments. The deeper

the level of interaction that must or does occtrc between different authorities, tile greater

tile pressure to reduce transaction costs between their respective tax systems.96 Where there

is little interaction, file pressure is correspondingly reduced.9-~

This interaction and, to a limited degree, convergence, is most obvious between

OECD countries in the area of tax admitfistration. Tiffs xvill be discussed in more detail in

Chapter 7 in file context of information exchange. But there are mm~etous other cases,

from transfer pricing9s to hat~nful tax competition,99 xvhere cormnon or similar

administrative approaches and. systems are being put in place to facilitate revenue

admimstration, collection and protection of jurisdictional revenue bases� An advanced

model of taxpayers’ rights is consistent with and could assist tiffs cooperation.

A tititd advantage to a two-tiered model of taxpayers’ rights relates to trade and

investment. With file expansion of hltemafionat trade comes tile associated increased focus

on investment flows. Investment is critical to the heaRh of an economy and tax systems are

designed to attract foreign investment,m° To do that consistently, it helps if the system is

seen to operate with integrity and protect tile basic tights of tim investor.

For a detailed discussion of the transaction cost arguments see R. Coase, ’The Problem of Social Cost’

(1960) Jountal of Law and Economics 1, and R.A. Posner, The Economic~ of Justice (Cambridge M&, Har~,a~d
University Press, 1983). " theh: trading partners.WRicb is why most cmmtdes only negotiate double taxaUon agreements ~v~th
For example, where die Pacific Association of Tax Adnfinistrators (PATA) devdoped a standard package
of docuurentation for taxpayers applying for an advance pricing agreement on transfer pricing involx~mg
tliose jtmsdiclions. See IllS, Padflc Assodalio** of Tax Admk¢islratotv (PATA) Tm~@r P~id*g Do¢umo,talio~*
Package, found trader ’transfer pricing’, <www.irs.gov/businesses/international>, 5 September 2006.
Discussed above.
For example, see A. Shu and J. Yang, ’ctm~a enacts Incentives to encourage Information Teclmology,
Innovation and Developments’ (2000) 20 Tax’Notes I~,len*alio*~a/, 829. See also, L. Zaheng, L. W~a~g and M.
Gould, ’Clfina establishes special trade zones to encourage export operations’ (2001) 22 Tax ),totes
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The level of sophistication of the tax regime significantly alters die level of taxpayer

protection expected to operate widfin it. For example, a foreign investor would not reqtfire

as high a level of taxpayer protection in a simple regime that does not include taxation of

capital gains, has lhuited taxation of foreign sourced income, does not have a special

regime governing the taxation of transfer pricing and derives a significant portion of its

revenue from indirect taxation. This is mainly because the simpler the regime, the tess

likelihood tbat fllere would be conflict bet~veen die investor and the revenue autllorities at

a soplfisdcated level. For example, there is unlikely to be significant demand for revenue

txdings or for special procedures govet*img transfer pricing audits involving more d~an one

jurisdiction. However, the investor would be atudous to ensure that there \vas basic

taxpayer protectibn and securit3, of invesmient from athittat3, intetarendon. For example, an

investor would be concertled if there was no right of appeal from die decision of a revenue

official or if there were no limits.on the rights of search and seizure by revenue officials.

Clearly, models of taxpayers’ rights will prmdde guidance for revenue authorities in

detetwnining dae minimum expectations of foreign investors. They will also assist advisers

to foreign investors in analysing all die factors affecting the investment decision.

On balance, provided that a model is not put for~vard as a rigid international

staudard, a two-tier approach has merit. It allows flexibility based on relative sophistication

and provides appropriate gnidelines for both developed and developing economies.

VII IS A MODEL OF RIGHTS REALISTIC?

The concept of taxpayers’ rights raises hm~ediate conceras as it sets itself up as a

counterpoint to the exercise of the taxing powers of the state. Taxpayers’ tights are

IttletTmtiotml, 589. For a wider discussion, see S. Bucovetsky, ’Rent See’k/tag and T~o: Competition’ (1995) 58
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generally expressed in terms of an obfigation on the state to act in a certain way or as a

limitation on its powers to make, administer, collect or enforce the tax laws. As discussed

above, the power to tax is fundamental to the operation of the state. Without taxadon of

some kind,mta state that recognises property and liberty could not funcdon unless it has its

own independent source of funds,t°2 AW limits on taxing powers are viewed with

suspicion; hence the early evolution of the margin of appreciation in international tax

txeaties wid* respect to tax matters,l°s

A Changes in Approach to the Ia)Jdts

On a txaditionat analysis, it would seem fair to say that states have little interest in accepting

formal limits on their rights to tax. It has been left largely to the state to detem~ne the

appropriate delicate balance betxveen the wishes of the individual and the utilitarian greater

good of the majority)°4 But this is changing, because the operating framework is changing.

What is our operating f~amexvork? There are different levels of political poxver and

auflmrity. The loxver the level tixe more lhnited is the jurisdiction. Ultimate sovereignty

supposedly rests in tim nation state. Yet, tiffs sovereignty is limited increasingly by binding

Journal of Pub/ic Economics, 337.
Even low tax countries such as Bermuda and Nam’u require some form of tariff, excise o~ other impost to
provide fimds for the operation of file guvermnent.
It could be argued that state ownersbdp of oil wealth in countries such as Brmmi and Saudi Arabia

provides an example.
L. Card Backer, in ’Forging Federal Systems \vqithin a Mattix of Contained Conflict: The Example of the
Emcopean Uuion’ (t998) 12 Ematy Inler*tatiottal Law Revielv, 1331, explores the tensions between what he
sees as ’the crax4ng for normative enforceable uniformity widfin Europe’ (1332) and the reter*don by
nation-states of ’the ulthaaate power to impose norms and to implement law \vithin their respective
territories’ (1333). It is a useful analysis of the broader context that gives rise to states exploiting marghis
of appreciation in treades and the underlying rationale for their doing so. The logic as appfied to the
protection of national sovereiguty extends specifically to taxation, wlilch is one of the areas most fiercdy
protected. See further, FI.C. Yottrow, The Mat~h~ of Appt~datiou Doctrine in the D3wamics of Etovpean Human
RightsJuffspmdence ~Dm Hague and London, Kluwer La\v International, 1996) and F. Jacobs and R. \xTifite,
The Etwopean Convention o~t Humatt 12d~bls (Oxford, OUP, 1996), p. 258.
Handyside v. United K_itgdom, A24 (1976); (1976) EH1LR 737.
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agreements at the supranational level,t°s At all levels, the ftamexvork is determined in part

by the fortnal legal and ~tdnfinisttafive authorit3’ vested in each component, whether an

international organisation, a national government, a state or provincial government, a cit3,

or town council or some other entity vested with civic authority.

However, there is a ft~tther vital dimension to the operating framework: the

voluntat3, and involuntatT cooperation that provides an informal counterpoint to the

exercise of fortnal legal and administrarive authority. Sometimes it is based in delegated

authorit3,. For example, where the revenue authorities in the Pacific Association of Tax

Administrators developed a standard package of documentation for taxpayers applying for

an advance pricing agreement on transfer pricing involving member jurisdictions,t°~ or

where the Australian state of Queensland negotiates special state tax concessions to

persuade a multinational company to establish its regional headquarters there,t°7 Sometimes

it sinaply represents the exercise .of economic or other power. An obvious example (above)

is where the members of the OECD forced a mwnber of small nations to comply with

OECD requirements designed to prevent those nations from allowing money laundering or

practising tax competition.

Tile wbole provides a complex matrix of vertical and botizontal relationships.

Advances in trade, technology and communication have exacerbated the complexity as

different players can no\v relate to other players at different levels in a way that was not

possible until recendy. Individual taxpayers in one jtttisdiction now routinely interact with

Although L. Catfi Backer, above n. 103, argues that pfnciples such as the European subsidJatit3’ concept
ensure that ’supranational entities are litde more that~ well-organized txeiworks of legal obligations among
sovereign states’ (1335). He goes on to state that, ’subsidia~it3’ ultimately rejects the independent power of
the networks of obligations to impose notmative limits on the power of the ,~afion, except to the extent
the natiomstate permits it’. His arguments focus on the limits of supranational bodies to impose
normative limits. Ta-ldng it from the opposite perspective, although nation states are carefol to limit
inroads into thei~ sovereignty, the network of legal obligations (albeit in the taxation area subject to wide
margins of appreciatioa) does result in the slow but incremental erosion of soveteignty.
:\bore n. 98. See further, M. Markham, The TtwtoCer P,idt~g of I*ttatgible* (Uae Hague, Kluwer Law
International, 2005), ch. 6.
Aastralia      Tradecoast,      Atrst~lia      Tradecoast      Case      Slud3’:      Vi~gi~t      Bhte,
<xw, vw.australiattadecoast.com.au/docs/V~rghl-Blue’pdf>, 6 November 2006. See also Australia
T~adecoast, <\wvw.australiatradecoast com.au/AboutAusttaliaTradeCoast/faqs.aspx>, 6 November 2006.
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authorities at all levels in anoth~g jurisdiction d~at dley are targeting for direct

investment.ms Wbere s,ipranational organisadons were once the preseI-ce of member

governments, the OECD Cormnittee on Fiscal Affairs’ (CFA) Technical Advisory Groups

(TAGs) on aspects of the taxation of Electronic Cormrmrce included both individual

taxpayers and representatives from non-member jurisdicdons.m9

The sheer scale of tax administration ensures a level of interaction with the revenue

authority at all levels that 100 years ago wottid have been shnply unimaginable. Revenue

authorities increasingly have contact in some form with ahnost every adult and many

children,u0 It is in dais context that the balance between the interests of taxpayers and the

state is starting to shift in favour of the taxpayer. For the complex and interdependent

reladonsltips between taxpayers and states to flourish it is no longer possible to rely on die

traditional comtnand model of tax athrfinistradon,ln That this is widely recognised is seen

in the proliferation of charters .or statements of taxpayers’ fights,u2 A Model of taxpayers’

fights is therefore realistic in a cbanging world.

B National Lt)nits

At the national level, tax collection is obviously important and any actual or perceived

flu:eat to tax collection is taken seriously. In most jtmsdictions, legislation providing the

financial means for the govermnent to operate warrants favourable legislative process (the

powers of supply in conanon taxv judsdicdons).

10s See, e.g., K. Messere, F. de Kam and C. Heady, ’Tax Aspects of Fiscal Federalism’ in IC Messere, Tax
Polig,: Theo9, a*td P~uctice in OECD Comttffes (Oxford, OUP, 2003), ch. 5.u, See ~her on bus~ess involvement, J. Owens, ’Taxation Issues m Electromc Cot~mtce: Develop~g a

Patmership be~veen Bush~ess and Government’, (1999) 18 Tax Notes lntentationa/, 1587, i. t 6.
no p. Baker and A-M. Gme~agen, The Prolec/ion qf Tax~ayer~ ~hts - An Intet~tational Cod~ication ~ondon,

E~opean F~anci~ Forum, 2001), p. 2.
tu See generaRy, V. Br~w~te, above n. 17.
n2 See ~tfl~er, Intemafion~ Tax Dialog*e, above n. 94.
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This special treatment is carried fl~tough into the procedural application and

operation of the laxv. Th~ poxver of the eourts to reviexv the operation of the tax system is

specifically restricted. Australia, the UK, Canada and Japan provide examples. In Australia,

administrative laxv governs the legality of process and the fights of judicial reviexv of

administrative actions are codified in the Admhtistrative Decisions (Judicial Review) Act

1977 (Cth) (the AD(JR) Act). The common laxv rights remain, but in most cases they are

now found ha a clearer form in the AD(JR) Act.113 Under Schedule 1 (e) of the AD(JR) Act,

an}, decision connected \vith the making or amending of tax asseosments or the calculation

of tax or duty is excluded from the jtttisdiction of the Federal Court. The availability of

judicial review of decisions in tax matters is as limited in the UK. Saunders states that in tax

matters, ’potential applicants for judicial review should nornaally use grievance procedures

and the Ombudsman and "an}, system of dispute resolution available before using judicial

review as the ’remedy of last resort’".114

In Japan, the Gy6sei Tetsuzuld H6tls (Bzdministrative Procedure Laxv (APE)) states

in A~ticle l:lI6

The aim of this Law is, in relation to dispositions, admhtistrative guidance and

notifications, to aspire to greater fairness and transparenW ... ha administrative

management by providi~g for conunon matters, and by these means to contribute to

the protection of the tights and interests of the Japanese people.

Ishinaura states that, ’the operation of the APL has been ahnost entirely excluded in the

area of tax adininistration’.117 There is specific exclusion from application to taxation of the

1,3 See also Administrative Decisions (~udicial Review) Act ! 977 (Crib), (the ,LDOR) Act), s. 10.
114 I. Saunders, ’Judicial Review: Successes for fl~e Taxpayers’ [1997] 2 British Tax Review, 105, 106, wifl~ flae

quote from S. Cragg, ’Lord Woolf and Judicial Rm~iew’ (I996) l(4) JtedidalRevie~v.
115 Law No. 88 of 1993. See K. Islmmtra, ’The State of Taxpayers’ Rights in Japan’ in D. Bentley, (ed.),

TaxTbao,eta-’ Rights: Att IttletTtalt}nal Perapeclive (Gold Coast, Revenue Law Journal, 1998), p. 235.
116 Translated by K. Ist~nttra, ibid.
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principles governing administrative management and the general prh~ciples for

a&rduistrative guidance.118

Even where states introduce charters of fights, the rights of taxpayers are restricted.

In Canada, the applicability of the Canadian Charter of Rights and Freedomslt9 (the

Charter) to taxation m~tters was considered m Thibaudeau v. Ca*mda~° and it was fotmd that

dae Income Tax Act \vas subject to the Charter. However, the couscts have been unwilling

to find taxation laws contrat3’ to the provisions of the Charter, as the very essence of the

tax law is ’to make distinctions, so as to generate revenue for the govermnent while

equitably reconciling a range of necessarily divergent interests’)21 Philipps argues that,

’Gondfier J relied on the "special" status of tax law it support a narrower reading of the

equality guarantee itself, excusing the govetmnent from having to show that the provisions

ate reasonably justifiable on policy grounds’)22 Whether or not the courts use the ’special

status’ of tax law to read dow,n Charter fights, the critical point is that tax law has this

’special status’.

However, these legal restrictions in man}, countries have been balanced by a mix of

legislative and administxative linfits on the power of the state in taxation matters. Australia,

Canada and the UK have introduced adn~listrative statements of taxpayers’ fights. Limits

on the state in Japan ate less obvious,123 but even there, for example, the tax authorities

have introduced a system of advance pricing agreements to provide certainty to taxpayers

m transactions involving transfer pficmg and recognise the inapor~ance of secuthag taxpayer

co-operation, participation and understanding in tax matters)-~4 In a state where the limits

~1~ Ibid., p. 236.
na Ibid.
u9 Constitution Act 1982, Part I; Canada Act 1982 (UtO 1982, Sch. B, c 11, effective 17 April 1982.
t_~0 Tbibaudeau v. Catlada, [!9951 1 CTC 212; 95 DTC 5998 (SCC).
i~1 Ibid., per Gontbier J, p. 392 (CTC) discussed by J. Li ’Taxpayers’ Rights in Canada’ in D. Bentley, above

n. 1!5, p. 130.
*-~ L. PhJlipps, "Fax Law: Equality Rights: Thibaudeau v. Cmtada’ (1995) 74 The Cmtadiatt Bat" Review, 668, 675.
I~ K. Isbhnm:a, above n, 115.
~’~

Indixddual Circular: On die Advance Recogttifion of Arm’s Lengd~ Price Calculations on Intercompany
Transactions [Kobetsu Tsfitatsu: Dokuritsu kigy&kan Kakaku no Santei h666 t6 no Kakuuin ni Tanite]
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are slow to change, it supports the analysis above that changes take place xvhere there is

interaction between diffe’rent systems. It is inevitable in the context of international trade

and the deske to create an attractive location for foreign investment.

In this context there are two significant areas where a model can contribute wittfin

national limits. First, developed countries have an ad hoe approach to taxpayers’ rights.

The Taxpayer Bills of Rights in the Utfited States are hardly bills of rights as they are

normally understood. Rather, they constitute piecemeal amen&nents to the Internal

Revenue Code. The same position is reflected in most OECD countries, where taxpayers’

tights are found spread across tax and other legislation. This is why lists of administrative

rights are used to draw the threads together. Second, for developing countries and

countries in transition, there may be oppormtfities to redraft their revenue laws. As such, it

presents an opportmfit3, to identify the basic rights that any systetn should provide to its

taxpayers, and to include them in the law. Drafters will not find these rights elearly

identified in the tax laws of any OECD countt3,, to use as a precedent. Accordingly, it

makes sense to draxv up a list of those rights that should be found in aW system.

Historically, it may have been of little consequence to introduce a model of

taxpayers’ rights. The national exclusions seemed too wide-ranging for it to have had any

effect. But the changes in approacli in recent decades have completely altered the way tax

systems are administered. This will be explored in detail in later chapters. A Model of

taxpayers’ rights is realistic in the national context.

(1987 Sach6 5-1 Gai 2-ka Ky6d6). See K. Ist~imttra, ibid., p. 243 and PAT.K, above ix. 98. The changing
focus of tl~e Japanese Tax Administration can he seen ha art. 4, NTA, An Outh)te of Japattese Tax
Admittislralion, <\w~,,v.nta.go.jp/category/outFme/englisb/2741/contents.btm>, 5 September 2006.
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The posidon is die same at the intemgtional level. There is a lffstory of ensuring d~at the

possibility for interferenc~ in tax matters is limited. In most multilateral treaties that might

odmtwise affect taxation, it is specifically excluded. The WTO provides an example.125

Although, tim focus is on allowing nations to grow dttough competitive advantage in a free

international market1~6 and more than 140 nations in the WTO have agreed over time to

significant reductions in tat’ills and the abolition of quotas,la7 dm lffstot3, of d~e General

Agreement on Tariffs and Trade (GATI) has been to exclude taxation from its ambit.1-~8

The non-discrimination requirement in fl~e GATT does extend to domestic taxation, wlffch

cammt be used as an insm~tnent to protect domestic goods.12~) The General Agreement on

Services (GATS) also includes a non-discrinfinadon clause but has exceptions for existing

tax treaties and domestic tax laws)3°

However, die WTO provides an excellent example of how die international trade

environment can reduce die apparent limitation on bringing taxadon within die scope of an

international treaty. UtRike in international tax law, international trade law has managed in

its agreements to introduce various forms of adjudication, including binding adjudication.

Tiffs is assisted by fl~e multilateral nature of tim agreements.TM In die case of US Foreign

Sales Corporations (FSC),*sa die Reagan admitffstradon introduced special r~ales so d~at a

FSC, with an adequate foreign presence, could defer tax on a portion of its income. It was

1~ Marrakesh Agreement Establislfing the World Trade Organization, Legal mstntments - Results of the
Urugnay Rom*d, vol. t, 33 ILM (1994), p. 1125, p. 1144. See f~tther <\ww,v.wto.org>, 5 September 2006
and J.H. Jackson, The II’/orld Ttttdi~tg Systet~: Law aM Poli~y of lt~tet~tatio~al Ucottomic Re/a/ion, (2rid edn,
Cambridge,/’*fiT P~ess, 1997).

p-6 For an analysis of competitive advantage, see M.E. Porter, The Competitive AdvatIlage of IXralt~tts (Nexv York,

Free Press, 1998), particularly ch. 12 on Government Policy.
12~ GATT, 30 October 1947, 55 UNTS 194, arts II and XI.
t~a Discussed in A.C. Warren Jr, ’Income Tax Discrimination against International Commerce’ (2001) 54 Tax

1~,tw Revietv, 131.
129 GATT, 30 October 1947, 55 UNTS 194, art. IIt and, A.C. Warren, ibid., p. 142.
*~l* Marrakesh Agreement, above n. 126, p. 1168, arts XJTV, X%qI and }UxL!I.

*~* A.C. Warren, above n. 128, p. 146.
,3~ \’(~orld Trade Organization, Repot* of the Pat~e/, United States’Fax Treatment for ’Foreign Sales

Corporations,’ \XrT/DS108/R (8 October 1999) and World Trade Organization, Repot* of the Appellate BOO’,
United States-Tax Treatment for ’Foreign Sales Corporations’, \xrF/DS I08/~a~B/R (24 February 2000).
For a detailed review, see P.R.b.icDaniel, ’The Puxsuit of National Tax Policies ha a GlobaIized
Environment: Principal Paper: Trade and Taxation’ (2001) 26 Bt~ok/dnJoutnalofltttetstalioaalLa*t~, 1621.
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designed to give US exporters sin~ilar .concessions to those given under consumption tax

reghnes. In 1997, dm EU successfully challenged the t’tries ~ander the WTO Agreement on

Subsidies and Countervailing Measures. The Appellate Body upheld the ruling. In 2001, the

EU successfully challenged the successor legislation to the FSC, the Extraterritorial Income

Exclusion Act of 2000 and t!ffs xvas upheld on appeal,a33

Stephan suggests that dais example shows that the WTO does constrain US taxation

laxvs.134 He argues that the US would be concerned about the econotnic consequences of

failure to comply with WTO rtflings,t35 as continued growth in the global economy and

confidence in it may be undemfined by the instability in the xvot!d tradh~g system caused by

a failure to comply,t3~, Tiffs is borue out by the fact that both rich and poor countries

comply with most WTO rulings,t3v Confidence that the benefits of WTO memberskip

outweigh the costs, including the t!~teat of haxdng to comply with adverse adjudication, is

seen in the membership growth of the WTO.138 As countries comply with WTO rulings,

that act of compliance also reinforces dae weight of those rulings under public international

law and entrenches thek position as an ongoing constraint on domesdc tax policy as it is

affected by those rulings.

Exclusions in hmnan fights treaties allow states a ’Margin of Appreciation’ in matters

critical to die existence and operation of the state. Essentially, in revenue matters, t!xe state

is allowed significant freedoms in the legislation and operation of the tax system. For

example, Ardde 1 of the Fkst Protocol to the European Convention on Human Rights

(ECHR) as amended by Protocol No 11 states:

For coverage see, eg., ’kVTO Panel Hm~ds US Fourdl Loss Over FSC Replacement Law’ (2001) 25 Tax
Notes httenmtioua/, 234; ’Parties to Resolve FSC Dispute flarougb Negotiation, says Former US Trade Rep’
(2002) 25 Tax Notes httet~mtiotml, 970; and ’Bush Promises ~rFO Compliance, Fails to Lay Out Timetable’

(2002) 26 TaxNote~ Interttatio~tal, 700.Ste han, ’-\mefican Hegemony and International Law: Sheriff o~ Prisoner? The Umted States and
P.B.    p ~
The \Vorld Trade Orgaoization’ (2000) ! ChicagoJout~m!ofI#te~talionalkaw, 49, 66.
Ibid.
Ibid., 67.
Ibid., 68.
Ibid.
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Every natural or legal person is entitled to the peaceful enjoyment of Iris possessions.

No one shall be depmmd of his possessions except in the public interest and subiect

to the conditions provided for by law and by the general principles of international

The preceding provisions shall not, hoxvever, in any xvay impair the tight of a

State to enforce such laws as it deems necessat3’ to control the use of property in

accordancewith the general interest or to secure the payments of taxes or other

contributions or penalties.

This xvoutd seem to make aW model of taxpayers’ tights superfluous. Yet, in Sponvttg and

LO)mtvlh v. Swede&~39 the European Court of Hmnan Rights inteq~reted Axticle I to mean

that tlaere must be a fair balance between tile pubfic interest demands of the conununity

and the requirement to protect’individual rights34° The margin of appreciation gives the

state broad powers to secttre the payment of taxes, but the exercise of the right of

sovereignty must be fair, folloxv procedural safeguards and uphold the principle of

proportionality.14~ Although Jacobs and White argue that, ’nowhere is the margin of

appreciation wider than in the area of taxation’,m Persson-~)sterman demonstrates that,

particularly in procedural areas, the ECHR has strengthened taxpayers’ fights,m

The European Union (ELI) provides another example of how convergence between

systems creates a dynanfic environment for the recognition of interests. This is evident in

the ~ades goverrfing taxation. Theoretically, the EU bas limited control over the direct

Series A, No. 52, [1982] ECHR 5, 18.
Followed in James v. U*~iled Kingdom, Judgment of 21 Februat3’ 1986, Series A, No. 98; (I986) 8 EHRR 123,
para. 50.
He**tKch v. Fmt,ce, Judgement of 22 September 1994, Series A, No. 296 A; (1994) 18 El-ERR 440, para. 39.
F. Jacobs and R. White, above n. 103, p. 258.
R. Persson-~)sterman, ’Humm~ Rights in the Field of Taxation: a view from Sweden’ (1999) 2 The
Camb*idge Yearbook of Etovpeatt L~gal Studies.

45



Chapter 2

taxing powers of individual states.144 But the European Court of Justice (ECJ) has been

quick to strike down irrlpedhr~ents to the hnplementation of the EC Treaty.14s Raventts

puts it forcefally:146

The most serious accusation that has been made against the ECJ is that it is

undermining the taxation powers of the Member States, in other words, it is attacking

the sovereignty of those Member States .... As the SdJumacker decision stated: ’as

Commmfity law stands at present, direct taxation does not as such fall \viflfin the

put~,iew of the Community’ but, and tiffs is the point, ’the powers retained by the

Member States must nevertheless be exercised consistently with Conmaunity law’.

\Vhete national tax provisions coincide with Conm~unity laxv, then all is well; xvhere

tbey do not, Cotm-nunit3, law must prevail.

The development of taxpayet~’ rights by the ECJ has been significant and much of tiffs

jur’isprudence is analysed in more depth in later chapters. That protection of individual

taxpayers was not tim pthnaty intention of the ECJ, but zather to take forward the vision of

the EU as contained in the Treaty,147 does not detract frorn the effect. It rather underlines

the point made above, that where economic or relational inter-dependence is strongest,

there is most convergence between tax systems, and principles have their widest

acceptance. The jurisprudence of tim EQI provides a basis for both many of the principles

tmderlying, and much of the substance witiin~, a model of taxpayers’ tights. It also

m Under A~ticles 90 to 93 of the EC Treaty, as compared xviflx its powers oxrer indirect taxation. See
generally, L.W. Gomaley, EU Taxation Lair (Richmond, Ricbmond, 2005), ch. 1.

1~5 See R. Persson-Osterman, above ta. 143; M. Buquicctfio de Boer, above n. 21; C.O. Lenz, ’The
Jmisprudence of the European Com~ of Justice in Tax Matters’, 0997) 2 EC Tax" Revietv, 80; and S.
Raventds, ’Recent Income Tax Cases before tim European Court of Justice: Impact on Future Tax Policy
in Europe’ (1998) 38 IBFD Bulletin, 336.

146 Ibid.,. IBFD BM/elin, 339 and quothag fVinanzamt Kght-Alsladl v. 3"d)tm¢acker, [1995] ECR I 225.
1~7 j. Bengoe~xa, The Legal Reasoning qf the Eumpema Courl of Jmli~e (Oxford, OUP, 1993), p. 80.
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highlights the need, in the context, of sigrdficanfly hlcreased international trade and

investment, for consist(nt treaUnent of taxpayers’ rights bev, veen }urisdicfions.148

D Conclusion

A model of taxpayers’ rights is both realistic and possible. Ctttrendy the rights are disparate

al~d are interpreted differendy internationally and in individual jurisdictions. However,

dmre has been sufficient convergence in recent decades for principles that have become

wide|y accepted to be included in a model that will reflect the practices of many

jurisdictions and act as a guide for others)49

Baker and Groenhagen make a strong statement for a model:ts°

[N]ew proposals to extend massively the exchange of information bee, veen tax

auflmrifies around the world reqatire a more systematic protection of taxpayers’ rigbts.

There is always room for hnprovement and fl~is is where the process of standard-

setthag comes ha. By exami~fing best practice among existing countries, by identi~,h~g

problems with existing practice, rights can be enhanced ha a \vay which is both

beneficial to taxpayers and, ultimately, to effective tax admhfistration.

VIII SHOULD THE MODEL INCLUDE TAXPAYERS’ OBLIGATIONS?

148A. Sawyer, ’A Comparison of New Zealand Taxpayers’ Rights with Selected Civil Law and Coreanon Law
Countries Have New Zealand Taxpayers Been "Short-Changed"?’ (1999) 32 Vanderbi/! Jour*¢al qf
Tt’ally~lalio~lalLaIl,, 1346, 1347.

149A. Sawyer, ibid. made one of the first calls for an international statement of taxpayers’ tights m one of the
seminal articles on the topic.

15o Above n. 110, p. 5.
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Revenue authorities are given poxvej:s to administer the tax system. These include the

powers of administtatiofl, collection and enforcement. The system itself finds its basis in

primary and delegated legislation, often implemented using administrative regulation. Every

aspect of the administt’ation of the tax system has a beating on an obligation that a taxpayer

owes to the state under the tax laws and regulations. This is reflected in the broad margin

of appreciation given to states under international human ~ights treaties in the area of

taxadon and the positive dug, to pay taxes in some treaties. For example, Article 29 of the

198l African Charter on Human and Peoples’ Rights states that each individual has a duty

’to pay taxes imposed by taw in the interest of the society’.151 A taxpayers’ duties are

comprehensive.

A model of taxpayers’ obligations would therefore constitute a model tax code, or at

least a model tax code governing the administration of the tax system. There may xvell be

good reasons for devising such. codes. Hussey and Lubick have done just that with their

Basic llYotCd Tax Code at~d Comme~ta~.15~ Thuton~fi’s wide-ranging two volume Tax J~aw

Design and Dtaflit~g, based broadly on the expe~ience of the IMF in developing countries,

provides much useful guidance on the critical elements of such a code.~s3

However, to state it in these terms could be to misinteqoret what proponents of the

inclusion of taxpayers’ obligations in any ~rtodel are saying. The Australian Taxpayers’

Charter includes a number of ’taxpayer obligations’3s4 They set out in sinaple temas the

culture of voluntary compliance that should underfie the tax system. Taxpayers are

expected to:~s5

be ti-uthful in dealing \vith the ATO;

Text in P.R. Gbandi, abram n. 45, p. 332.
W.M. Hussey and D.C. Lubick, (eds), Basic World Tax Code a~td Commet*ta~3, (2*~d eda, Arlington Va, "Fax
Analysts, 1996).
V. Tlmron)~, above n. 89.
Australian Taxation Office (ATO), The Ta.\Tbq)’e*s’ Cha*¢e~; <www.ato.gm,.au>, ! September 2006.
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The Rationale for a Model

keep records in accordance with ~he law;

take reasonable cat~ when preparing tax returns and other documents and in keeping

records;

lodge tax returns and other required documents or information by the dne date;

pay taxes and other amounts by the due date; and

be co-operative in dealings with the ATO.

Most of the obligations are mandatory, supported by the law. Others, such as the

expectation that taxpayers will treat ATO staff with courtesy and consideration are simply a

statement of accepted social behaviotm It reflects the emphasis by the ATO and other

revenue authorities that have published similar charters on encore’aging a culture of

voluntary compliance. This approach is consistently taken by the ATO. For example, the

Australian Commissioners of Ta,xafion often express fllis view in thei~ speeches:is6

The role of law argument is a distraction or a ’straw man’ to the extent that it is put to

preclude recognition of the distinct value of taxation. It is a clinical debating

that fMls to recognise that attitudes and values invariably affect tile choices people

make, their preparedness to push the boundaries and the way |aws are applied, t’uled

ou by the courts and, indeed, framed. This is the true nature and influencer of ethical

behaviotm It is about staodards and values set by cotmnunity culture xvhich in turn

directly influence the decisions and behavi6ur of its members.

It is appropriate that published charters should include statements of taxpayer obligations.

They aim at encouraging voluntary compliance and are used both for infoz-tnafion and to

Ibid.
M. Carm0dy, Austxalian Commissioner of Taxation, ’Ethics and Taxation’, speech to dm Edmund Rice
Bushaess Ed~ics Fonmx (Sydney, 28 Octobe~ 1999), p. 2,
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put for~vard the views of the revenue authorities. There are no\v man), examples to choose

from.

The OECD Centre for Tax Policy and Administration has issued a series of practice

notes for tax adirfinistxations. In its P~indples of Good TaxAdmitlislration,157 it identifies as the

main role of revenue authofities: to ensure compfiance with the tax laws and to focus on

voluntatT compliance. In its practice note, Taxpayer Rights altd Ob]igaliot~s,ls8 it stresses the

importance to voluntat3, compliance of an understanding of basic obligations:

There is a set of behavioural nomls expected of taxpayers by Govermnents. Tliese

expected behaviours are so fundamental to the successful operation of taxation

systems that dmy are legal requirements in many, if not tnost, countries. Widmut this

balance of taxpayer tights and obligations taxation systems could not function

effectively and efficiently.

The practice note goes on to identify as critical, taxpayer obligations to be honest, co~

operative, to provide accurate infomration and documents on thne, to keep records and to

pay taxes on rime. Essentially, it is the same as the ATO’s list.

Hoxvever, fl~e purpose of a model of taxpayers’ fights is different. It aims to identify

basic principles that should underlie any tax system and to provide a consolidated list of the

most important rights tliat it should contahx. In reality, the fights will be found across the

system in different fotans and \vifla different enforcement mechanisrns appropriate to that

particular system. A published charter for taxpayers is infornaational and educational and

directed at taxp~tyers to encottrage voluntatT compliance. It compfises a su~urnat3’ of the

major rights and obligations of xvhich taxpayers should be awaXe. Tlie model, in contrast,

provides guidance to policy makers as to whether an}, tights that should be in place witlfin

157 OECD Committee of Fiscal Affairs Forum on Strategic Management, GAP001 issued 25 June 1999 and
ameixded 2 May 2001, p, 3.
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tlie tax system ate missing. It also provides guidance as to the content of rights and

enforcement mechauistris that may be suitable. To include obligations for educational

pUrposes in such a model is inappropriate because the target audience is different. It is the

role of the revenue authorities to develop such material in the context of their own system.

Indeed, to ensure cotnpleteness, a model designed for policy makers could include

obligations, but it would require the fotantdation of a complete model code of tax

adininistration. That may be beneficial, but it is not necessat3’ as a frost step.

To illustrate, Thuronyi’s edited work, Tax Law Desiglt a,ld Draftitg, identifies as

foundations for any tax system the legal framework for taxation and the law of tax

administxation and procedure3s9 The two chapters provide an ovetwiew of the principal

elements necessm3’ to enact and operate a tax system. The focus is on taxing powers on the

one hand and the execution of those powers on the other: the administration of the tax

system, collection of taxes due .and the enforcement of the tax rules. Both chapters include

discussion of issues that underlie, or can be classified as, taxpayers’ rights. The legal

fratnework for taxation discusses the general principles of taxation and limitations on the

power to make tax laws.t(’° The law of tax administration and procedure includes a specific

section on taxpayers’ rigbts and refers else\vhere to limits on the poxver of the revenue

authority, for example in its powers of investigation.16~ The work is balanced and

authoritative. This volume shows that taxpayers’ rights are but one element of the law

governing tax administration. There is no reason why that element catmot be’ considered

separately.

Most discussions of taxpayers’ rights are derivative. They consider the balance of

state prover and determine to what extent tl~at power should be limited in dealing with its

~s* OECD Conmtittee of Fiscal Affai[s Forum on Strategic Management, GAP002 issued 29 October 2003.
. - , . n ’Laxv of Tax Administration and~s~ F. Vamstendael, ’Legal Framework for TaxaUon ch. 2, and R K Go[do ,

Pmcedttte’ ch. 4, in V. "II~umnyi, above l~. 89.
l~!, Ibid., pp. 19-31.
~’~ Ibid., p. 103 and pp. 110-112.
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citizens. Tiffs approach forms the basis for the legithnate argument tliat consideration of

taxpayers’ rights should be made in the context of taxpayers’ obligations. An alternative

approach is to staxt with the basic fights of taxpayers and consider to what extent the},

should be limited in the interests of the state reqt~rement to collect taxes. Using this

approach leaves it open to the state to consl:mct whatever obligations it wishes, but sets out

clearly the limits that should apply in the exercise of those obligations. Both approaches

tnay lead to the same cmlclusions. But using taxpayers’ fights as the stardng point goes

back to the prenffse that taxation is itself not a fmldamental good, whereas individual rights

to propert3~ and liberty are.

IX WHAT SHOULD BE THE BASIS FOR RIGHTS CHOSEN?

As discussed earlier, one of the primat3, considerations for inclusion of any fight is a

widespread acceptance. Any right should be expressed in general terms so that it can be

adapted to the context of a particular system. A caveat to the OECD Practice Note,

Ptincip/es of Good Tax Administration,~62 recogtffses this and stresses the varied envitomnent in

wlffch each revenue authority must adrahffster its tax system, with different policies,

legislative envkomnents and administrative practices.

Chapter 3 reviews the basic principles that should underlie any tax system.

Particularly in the last 50 ),ears, these have been identified and developed to provide a

broadly accepted basis for developing tax policy. The principles are relevant and helpful in

the identification of a nmnber of rights that should be included in a model. There are

vafiances in the definition of these principles and the analysis in Chapter 3 attempts to

identi~, the most logical application in the broader context of rights interpretation.



The Rationale for a MMel

It is generally accepted that taxp~5’ers’ rights shoifld be identified and intet13reted as a

species of human right~ and hi the context of the international hmnan rights obligations

into which states have entered. Tills was the starting point for the OECD in its 1990 survey

of taxpayers’ fights and obligations.!63 There is now significant jurisprudence to explore

across a range of international treacles)64

General practice also provides a range of important rights that are included in tax

systems. "Hae OECD identified a fist in its survey.16s The Inter-American Centre of Tax

A&~finistrations/Centto Interamericano de Administraciones Tributarias (CLAT) has been

active in this area. It has a number of usefu! pubfications that provide a so~ce for practices

among its members. 166

The fights that flow from accepted practice in different jtn:isdictions indude different

t3q3es of fight. Some are legislative and others are administrative. The method of

enforcement can alter significa.nfly the content of a right and its application. Chapter 4

provides a classification of rights and Chapter 5 examines different methods of

enforcement.

Anod~er significant factor in determining the substance of a tight is its interpretation.

A model of taxpayers’ rights roves its significance in part, as identified above, to the

increased need for international interaction. However, it has long been recognised that

[tlter13retadon across borders can vai3* greatly.167 In determining fights for inclusion in a

model, it is also important to be aware of different legal systems, different interpretations

OECD, Taxpayet:r’ Rights aM Obligalia~*~ (1990).
Discussed in p. Baker and A-M. Groetthagen, above n. 110 and P. Baker, "Taxation and the European
Convention on Hmuan Rights’ [2000] Btitid~ Tax Ret,iem 211.
Above n. 163.
For example, as early as 1984, the Technical Papers of the 18th General Assembly of the inte~-~M’nefican
Center of Tax Administrators (Cartagena, Colombia, 21-25 May 1984), focused on Compliance with Tax
Obligations. At die General Assembly held m the Donfirdcan Republic (19 Ma~cb 1996), it approved
’Mimmum necessary, at~butes for a soured and effective tax administration’.
Recognised, e.g., for treat3, interpretation, in arts 31-33 of the Viemaa Convention on the Law of Treaties
1969.
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and how they affect the general acceptance and application of the right. Tiffs is discussed m

more detail m Chapter 3.

X WHAT IS THE INCENTIVE FOR STATES TO ADOPT TAXPAYERS’ RIGHTS?

Particularly within the revenue authorities of OECD countries, opinion has changed as to

the value of specific taxpayer protection, in the context of complex tax laws. Tax law

complexity is a focus for criticism and simplification has become a major issue. Part of the

hnpetus for the rewrite of legislation has come from the revenue authorities. The

complexitT of the transactions that has led to complex law has also placed strains on the

adinhfisttadon and compliance functions. Revenue authorities, are constandy striving to

inaprove compliance and make revenue administration more efficient. Their research has

consistendy shmvn that in order to do dtis it seems helpful to have increased cooperation

from taxpayers.1(,8 The OECD Centre for Tax Policy and Admirtistradon PtgMp/es of Good

Tax" AdmiMstralion - Practice Note (GAP001) states:t69

The promotion of voluntary compliance should be dae ptimary concern of revenue

authorities. The ways by xvhich revenue authorities interact wifl~ taxpayers and

employees impact ou the public perception of the tax system and d~e degree of

The principle was recognised in OECD, Ta.\7)ayet:d Ra~ghls aM Obligaliom: A Sut~ey q[ the Legal Situalion
OECD Colloldes (1990) and is stressed in OECD Centre for ’Fax Policy and Adtrfittistration PtitMp/es of
Good Tax-AdmiM*lra6ot¢ - Practice Note (GAP001, 1999, amended 2001), <www.oecd.org>, I0 January
2006. A comprehensi*~e analysis and review of the ~:esearch to the late 1980s can be found in J.A. Roth,
J.T. Scbolz ,and A.D. Witte (eds), Vo/ttme 1 - Taxpayer Compliance: An Agotdafor R~search and .A. Roth and
J.T. SchoLz (eds), Volume 2 - Ta:,payer Compliance: Soda/Sdence Po~peclive* (Pennsylvania, University of
Petmsylvania Press, 1989). Later research is reviewed in j. Wickerson, ’The Changing Roles of Taxpayer
Audit Programs: Some Recent Developments in the Australian Taxadon Office’ (1994) 4 Revemte Law
Jom’m~/, 125; J. Hasseldine, ’How Do Revenue Audits Affect Taxpayer Compliance?’ (1993) 47 IBFD
Bulletin, 424; V. Tanzi and P. Shome, ’A Primer on Tax Evasion’ (1994) 48 IBFD Btd/eti& 328; G.S. Cooper
(ed.), Tax Avoidance and the Rule of Law (Amsterdam, IBFD and ATRF, !997); and V. Braithwaite, above n.
17.
GAP001, ibid., p. 3.
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voluntary compliance. Taxpayers who are aware of their rights and expect, and in fact

receive, a fair and efficient treatment ave more willing to comply.

Results of taxpayer compliance research within OECD revenue authorities have

encouraged them to support simplification of tax laws, the introduction of serf-assessment

systems, and to change dlei~ traditional cultures. The revenue authorities are tt3,ing to alter

die way that taxpayers perceive them.t7° The move is away f~otu a cultvxe of ’command

and control with the automatic application of penalties for various forms of non-

compliance’art to a responsive, set,rice-orientation designed to build txust, support and

respect in the coranaudity.172 This ira, dives such diverse responses as comprehensive

taxpayer education, mission statements espousing friendly and efficient collection of

revenue, changes in language, such as calling taxpayers ’clients’, and creation of a service

mentality among staff. An emphasis on taxpayers’ rights is part of dais process.

Taxpayer lobby groups tend to dismiss the validity of the fights and responsibilities

classified here as relationship building.173 They prefer to focus on the creation of legal

fights. There is no doubt that legal fights are hnportant. However, it is also essential to

remember flirt the revenue authofities a~e approaching the process from a different

pe;spective: one which seeks to encourage compliance with the tax law.

The ATO, for example, has undertaken and supported sigraficant research in tlfis

area.17~ Thek research has shown that compfiance is affected by die relationsltip that

taxpayers have with the ATO and its officers,tvs Accordingly, it is no surprise that the

I~0 See e.g., V. °l’huron}4, above n. 89; G.P. Jenkins, above n. 89; K. Theodore, above n. 89; R.M. Bh:d and M.
Casene~a de Jantscber, above n. 89; and CLAT, ’Measures for hnprovhag the level of voluntary
compfiance with t~x obligations: Teclmical papers and reports of the 18th GenerN Assembly of the Inter-
American Center of T~: Administrators’ (IBFD, 1985).

~ V. Br~dth\vaite, aboye n. 17, p. l,
~-~ Ibid. Tltis is clear from taxpayers’ charters, see Chapter 7.
*~ See, e.g. in Australia, ’Charting an Old Course’ (1995-96) 30 "Fa,x’o/iotl ill Austt’alia, 265.
~ ,ks is evidenced by the papers presented at the 1993 and 1995 ATO Research Conferences and the

subsequent bienmal ATAX International Tax Administxation Conferences.
I1~ Demonstxated by the strength of tmcpayer engagement in successive speeches by Commissioners of

Taxation and ha fl*e annual ATO Compliance Program, <www.ato.gov.au>, 1 November 2006. See
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Conmussioner’s view xvas that, ’The fact that the Charter encapsulates in a cleat and

concise way the sort of approaches xve are looking for from ATO staff into the furore will

provide them with valuable guidance’,lv6 In fact, it would be surprising if there was not

significant erapbasis on relationship building, given file research such as that by Statans,

who argues that9v7

Prior research has convincingly shoxvn hoxv a single experience with a rude authoritsT

loxvers the recipient’s support of legal authority and indirectly increases non-

compliance with laxvs. One primats, objective of tax audits should be to increase the

legitimacy of tax authorities and tax enforcement rather titan to lower it. IWhen]

taxpayers believed their auditors were polite, conmmnication about interpersonal

treatment reinforced taxpayers’ earlier acquired beliefs and support for tax authorities

and tax laws. However, undignified audits are vet3, cosily for the enforcement systeru,

especially when there is no cb’ange, or refund. The heavy cost is in terms of the loss of

legitimacy in the eyes of the audited taxpayer~ and the other honest taxpayers who are

told about the audit.

The change in the ATO culture over the 1990s reflects the ATO’s viexv of the importance

of file taxpayer relationship with the ATO. Supported by file findings of its reseatch, the

revenue authority earl}, on supported this change in culture as a means of increasing

taxpayer compliance in a xvay that xvas not possible tl~tough its traditional enforcement

further, S. James, K. Murphy, and M. Reinhart, ’Tile Taxpayers’ Charter’ (2004) 7 ]om~lal of Att,hulian
Taxalio1~ 336 and V. Braitbwaite, ’Dancfiag wiflx Tax Authorities: Motivational Postxtres and non compliant
Actions, in V. Braithwaite, above n.17, p. !5.
Quoted in ’Counter Culture’, (1995-96) 30 Ta.\.atiotl i1iAushzdia, 230, p. 231.
L. Stalatas, ’Talking about Tax Audit Experiences: The Procedural Content of Socialisation’, paper
presented at tim Internal Revenue Setx,ice Research Conference (Washington DC, 12-13 November 1992)
and quoted in J. Wicketson, above n. 168, p. 13. The concept of a breakdown in compliance by taxpayers
as a restttt of mxresoh,ed conflicts is consistent wifl~ conflict theory. A major concern for tim ATO is die
fact that once taxpayers establisb negative attitudes and perceptions of tile ATO, dmy are exceedingly
difficult to eliminate. ’Titis is partly because they support each other: negative beliefs validate negative
feelings, and negative feelings make negative beliefs seem fight’. D.G. Pmitt and S.H. Kim, Sodal Co1~flic!:
Es~’alatiou, Stalemate attd SeRlemettt (3rd edn, New York, McGraxv t-fill, 2004) p. 100.
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approach,t78 Tliis approach impacted on die ATO’s guidelines for inter’hal conduct. A

t3q?ical example is the extension of legal professional privilege to certain papers of

professional accounting advisers,t79 It is purely an administxative arrangement, but reflects

flae ATO’s concern over t.lie public perception of its audit activit3r following cases that were

svidely publicised and in which its actions were criticised, such as die Citibat*k Case38°

Anodmr set of guidelines, again aimed at ensuring an acceptable public iniage for the ATO,

acts as a code of conduct, governing the procedures to be followed by ATO auditors in die

event of differences arising widi taxpayers other than over die interpretation and

apphcation of the law.~8~

Increasingly, the research turned to the non-economic factors affecting tax

compliance,t82 Wenzel provides a useftfl analysis o£ the importance of justice perceptions in

tax compliance.~83 The idea was taken up from 1998 by Woellner et al in a major research

proiect wbich went some wa.y towards identif),ing the psychological costs of tax

compliance in Australia.184 Richardson has confirmed by iris research that tax fakness has

an impact on compliance behavinur in the non-western jurisdiction of Hong Kong.185

See, e.g., A. Wird~, ’Changing Taxpayer Compfiimce: The Impact of Buskaess Auditors as Service
P rmfders’ (1994) 11 .*aa¢straltatl Tax Hot~¢m, 63 and R. ~knderson, Taxp% ers ~e People’, paper presented
at ~m 1993 ATO Reseazch Conference (Canberra, 2-3 December 1993).
ATO, Guidelines to Accessing Pt~ssional Accounlitg Advisot~’ Papet~      Guide#tws (2004),
<x~v.ato.gov.au/coworate/content.asp?doc=/content/51665.h~>, 1 October 2006.
F~ v. Cilibattk ~d, (1989) 20 FCR 403.
ATO,    ’Code    of    Se~ement    Practice’    ~der    ~dgemott,    Po’mott    &    Comp/iance,
<x~mv.ato.gov.au/taxprofession~s>, 14 November 2006.
See C. S~dford, Economics ~f Pttblic Fit a ~: Art Emnomic Anal’sis ~ Govos~mott Ex~oMitto~ attd ~ve~me t)t the
UnRed ~tRdom (4tb e~, Oxford, Pergamon Press, 1992), p. 111, where he rex4ewed dm psyclfic costs of
comp~ce and G.P. Je*~s and E.N. Forlemu, Enhandtg Vohmta& Cott~liattce ~ ~dudtg Comp/ia#ce Costs:
A Ta&o,er Sen&e Approach, Development Discussion Paper No. ~8, Tax Research Series No.
(Han,ard Institute for International Development, 1993).
M. Wenzel, above n. 17. ~e chapter takes ~*e ar~ent fo~vard by see~g ’to offer a conceptual
framework for such justice considerations based on concepm~ Os~cfions made ~ soci~ psycholo~cd
justice research’. It also includes a use~l t~onomy of fl~e social psycholoocat justice fiterau~e.
R. Woe~er, C. Coleman, M. Mckerchar, M. Walpole, J. Zeder, m R. Fisher and M. Walpole (eds),
’Idenfi~,~g Om Psycholo~cal Costs of Tax Compfiance’ m Gkbai Challetges i# Tax Admi*ffsO~lion,
~it~gham, UK Fiscal Pub~cafions, 2005), pp. 268-287.
G. ~chardson, ’An Analysis of ~ae Impact of Tax Fmmess Perceptions on T~ Compfiance Behax4or ~ a
Non-Western J~s&cfion: ~e Case of Hong Kong’, a pape~ presented at dm 6~ International
Conference oo T~ Adm~s~afion (Sydney, Austin, 15 16 Ap~ 2004).
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It is clear that as the research momentum supporlk~g the compliance benefits of

being seen to uphold taxpayers’ rights has grown, so too has the acceptance by the revenue

authonttes of the nnportance of taxpa) ers r~ghts. B) 2002, the Australian Comnfissioner of

Taxation could say of taxpayers:186

It is early days yet and xve are at the stage of identifying areas for improvement rather

than solutions. However, some common themes are emerghag. People are 1oo "king for

recog~iition and acknowledgement. The}, want certainty, comfort and reassurance ....

Back to dae first task - delivering on the integrity and fairness promised by The New

Tax System. Australians want assurance that taxes are being collected fairly across the

board .... In the first nine months of dlis year, our audit program has raised an

additional $2 billion in taxes and penalties. We have moved on from the days when

compliance xvas simply about the nmnber of audits you did.

Obviously, raising the revenue required by governments to fund their activities is a primary

task of revenue authorities. However, it is increasingly recogtfised that for greater

effectiveness this should be done in the context of a service-oriented relationship with

taxpayers that builds a perception of the fairness of the tax system. With Otis backdrop,

there are clear benefits to revenue authorities in upholding taxpayers’ rights.

From the state’s perspective there is a further important incentive to protect

taxpayers’ rigbts. Chapter 7 x~dll illustrate the extensive powers available to revenue

authorities. It is not mmommon for revenue authorities to have greater powers of search

and seizure, for example, than those available to the police investigating serious crimes.

Historically, democratic states prefer not to be named for abuses of any form of human

t~6 M. Carmody, ’The Changing Tax Landscape’, address to the Institute of Chartered Accountants
Ausnalia Nem, orkmg Lut~clieon, 3 iMay 2002.
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rights.tS7 Where the powers available to the revenue authorities are so significant, it is

kaevitable that Without appropriate safeguards, there is a likefihood of abuse,t88 It is

therefore in aw state’s interest to introduce the safeguards that will prevent abuse and

ensure that those responsible for revenue administration, collection and enforcement retain

public confidence.

~Hte danger, where there is abuse and it is not checked, is an over-reaction by the

legislature that could undermine the revenue authofity. Tiffs was demonstrated in the

Umted States in the 1980s and 1990s. There xvas clear evidence of abuse of power by the

Internal Revenue Service (IRS).189 Hmvever, the legislative reaction was significant and the

onuffbus bills known as Taxpayer Bill of Rights 2190 and 319t were described by Greenbaum

as ’less an attempt by the legislators to advance the fights of taxpayers than a means by

which politicians improve their stature with the\ electorate by attacking the IRS’.t92

Congressman Sam Johnson from Tdxas, for example, made the colortrftfl statement:1~3

But Otis bill is hnportant because the po\vers of the IRS to investigate and examine

taxpayers are greater than an}, other Government agency. They are intrusive. They are

into out" lives, and it seems that the constimtiona| rights of taxpayers are always

trampled upon but attiring is ever done.

18~ The UK derogated from the ECHR under art. 15 h~ respect of Northern Ireland rather than be fotmd to
he in breach. Withdrawal of tile derogation resulted in a number of cases where the UK was found to be
in breach, to its ob~qous discomfort. See hi. O’Boyle, C. Warbrick, E. Bates, D.J. Harris, Law of the
Europeao Com,enlian on Humall Rt~hts (2nd edn, UK, Le.,fisNexis, 2005), ch. !6.

~a~ p. Baker and A-M. Groenhagen, above n. 110, p. 3.
t89 A. Greenbaum, ’U~fited States Ta.,:payer Bills of Rights 1, 2 and 3: A Path to the Fut~tre or Old Whine in

New Bottles?’ m D. Bentley, above n. 115, ch. 15.
~ot~ An Act to amend tlie Internal Revenue Code of 1986 to provide for increased taxpayer protections, PL

104-168, signed into law 30 July 1996.
191 .31iI ,~xct to amend the Internal Revenue Code of 1986 to restructure and reform tim Internal Revenue

Setwice, and for other purposes, PL 104-168, signed into taw 22jldy 1998.
~v-, A. Gteenbaum, above n. 189, p. 379.
~ Rep. S. Jolmson, ’House of Representatives Debates’, from Tax Analysts, Tax Notes Toda)’ (Lexis database,

24 April 1996).
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Chapter 2

It is not ha the interests of taxpayers; goverlmaent or the revenue authotit3, to undermine

the operation of the tax’system by mrer-reacthlg to abuse of the system by any partT.194

Instead, it is in all pardes’ interests if abuse and the associated reaction that is likely to

follow can be linfited by introducing appropriate standaxds.

For developing economies dlere is a further imperative that encourages the

observance of taxpayers’ fights. Taxpayers’ rights are general]3’ a species of civil and

political fights, although maW administrative rights are not enforceable by law. ICaufmann

has found that socio-economic development is closely linked to the recognition of civil and

political fights,t95 Recognition of rights does not occur automatically as a country gets

richer. Rather the evidence points clearly to:196

the fundamental hnportance of positive and sustained interventions m improve

governance and civil liberties in countt{es where it is lackhag. Indeed, the fact that

good governance is not a ’luxauT good’, to wltich a country automatically graduates

when it becomes xvealthier, means in practical terms fl~at leaders, policymakers, and

civil society need to work hard and continuously at hnproving tliese civil rights and

governance within their countries.

Where they are not observed, Kaufinann’s research across a range of World Bank

projects shows that the likelihood of coreaption and state capture by special interests is

higher.~97 Ttxe better die governance of public institutions, wlficb would include the tax

athxfinisttation, the better would be the development outcomes. These would also be

directly assisted by measures to promote the engagement of citizens with the tax

Arguably, fl~e response £f the Australian Government and rite ATO to systematic abuse of the anti-
avoidance provisions by taxpayers in the 1980s, encouraged in part by a formalisfic approach by dae com:ts
to interpretation of tax legislation, has resulted m an overly complex tegulatmT enx~otmmnt, whicb
successive governments have since tried to clarif3" and simplif3,.
D. Kaufmarm, ’Human Rights and Governance: "It~e Empirical Challenge’ in P. Alston and M. Robinson
(eds), Human Ra~ghts mid Deve!opmet~’: Towatds 3,4tttua/ Reitfon’ement (Oxford, OUP, 2005), p. 352.
Ibid., where flmse conclusions are d~awn from tim evidence presented in s. 2.s.
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a&ninistradon, which in ttma is shown to encourage the control of corruption and

enhatacement of corpora(e etilics.198

XI CONCLUSION

Tt~s Chapter began by explomag the concept that tile exercise of the power to tax is an

infringement of fights to property and fiberty. Taxpayers’ rights, as with human fights

generally, provide the limit to dm powers of the state. They balance the requirement to

raise revenue against file fights of individuals. Even though relativism and subjectivity

require any right to be adapted to its context, the human rights cotmnunit3, has accepted

diat there are universal standards.

General acceptance forms the basis for a Model of taxpayers’ fights. Given the

increasing integration of the global economy, the perceived fairness and integrity of a tax

system is becoming more important. Tile free flow of funds and file ease of international

investment mean dlat govermnents catmot afford to ignore the tights of taxpayers. The

diversity of tax systems emphasises file need for generally accepted standards.

The Chapter showed that it is generally accepted that taxpayers’ rights should be

identified and interpreted as a species of human rights and in the context of file

international hmnan rights obligations into which states have entered. This was the starting

point for" tile OECD ha its 1990 survey of taxpayers’ rights and obligations)99 There is

Ibid., discussed with a case study on Boli~da hts. 3.
Ibid., La s. 3 and s. 5. Not surprisingly, but related indirectly to this argument, M.L. Ross, ’Does T~xation
Lead to Representation’, in a paper presented at an IDS Taxadon Seminar (UK, 28-29 October 2002)
<www.ids.ac.uk/gdr/cfs/activities/Taxadon-Serrdnar.html>, 27 September 2006, has found tl~at higher
taxes relative to govermnent ser*~ices tend to make states more democratic over lime. q2Ms suggests that
where taxes are high taxpayers increase their engagement through protest or other means to enst~re the
deliver3’ of government set~ices, thereby expanding the pressuxe for more democratic mechahisms witlma
government.
OECD, above n. 163.
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significant additional jufispmdence to..explore both domestically and internationally. It is

therefore timely to consider a model set of taxpayers’ rights.

As the aim is to provide a cormxaon standard of taxpayers’ fights for inclusion in

domestic legislation, it is unlikely that all rights in the model will be adopted as a separate

code in most jtttisdictions. It is orB}, where reform of the tax system includes a new tax act

that adoption of Otis kind xvilt be feasible. However, elements of the model may be

included as they stand into existing tax acts as a separate secdon. Providing tim standards in

the form of a guide to best practice is therefore appropriate.

It was made clear in the Chapter that the ahn of tiffs thesis is not to provide a

comprehensive tax administration code. Such a code would cover both fights and

obligations. The aim of the thesis is to consider one element of the rules govertfing tax

adiuinistrafion: those rules dealing xvith taxpayers’ rights.

For many jurisdictions the. modal will provide a standard to act as a form of qualitT

col~trol. "Fax policy makers xvill be able to measure the quality of the fights afforded to

taxpayers against an objective international standard. It will provide legitimacy and

reassurance where policy makers are stfiving to achieve best practice. Domestically it xsdll

provide support for the revenue compliance programs. It will also assist revenue autimfities

and the judiciary by allowing them to assess issues brought before them comparatively,

taking account of decisions on similar issues elsewhere that may helpfully be decided on a

uniform basis. It is likely that commonality of problems in the adnfirfisttation of tax

systems will increase, even if the move towards harmonisation of substantive rides is stow.

The Model xvill need adapting to the context of each jm-isdiction. States will need a

degree of latitude in the imptetnentation of the individual fights. To maintain that flexibility

the Model must remain relatively broad in its articulation of standards. Tliat said, the value

of the model will depend upon a genuine attempt to inaplement the fights contained in it.
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Ushag a two-tiered model provides developing countries unable to comply with all

rights contained ha the model the opporttmity to ensure that at least the basic ~igbts are

protected ha fl~eir iufisdicfion. The model should therefore identify the basic fights in each

a~dcle, with any additional recommended fights that should be present in all sopbJsficated

tax systems.

The fights that flow f~om accepted practice ha different }urJsdictions include different

types of right. Chapter 4 provides a classification. Some are legislative and others are

administxative. The method of enforcement can alter significantly the content of a fight

and its appfication and tiffs is explored in Chapter 5.

Taxpayers’ rights have come of age. They are an increasingly inapottant element in

any consideration of tax reform. Vociferous domestic interest groups and the need to

reassure foreign investors will continue to drive govermnents to focus on taxpayer

protection. The incentive to ’,maprove compliance will conrinue to encourage revenue

authofities to inaprove perceptions of fairness and integrity ha the adininistration of tax

systems. A model of taxpayers’ fights will provide a useful tool for all of the participants in

the tax system nationally and internationally. Before classifying the rights, Chapter 3

outlines the principles that underlie a tax system generally, and therefore the fights within

it, and identifies issues tbat arise in the interpretation of fights.
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CI~PTER 3

PRINCIPLES AND INTERPRETATION

INTRODUCTION

Chapter 2 provided a theoretical basis for taxpayers’ rights drawn from the rights literatt~te.

It developed the concept of a two-tiered ModEl as a timely, beneficial and realistic response

to die move towards standards in a domestic and international context. Chapter 2

concluded that a Model would need to be based on generally accepted t-t0es, wlfich could

be adapted to fit the context o~ individual jurisdictions.

In Chapter 2 two hnportant limits on the Model were raised. It was noted that there

are accepted principles that underlie die structure and operation of tax systems and the

roles they contain. Any rights included m a Model would need m comply broadly witl~in

these principles. Chapter 2 also noted the diversity of different systems and the need to

apply the Model contextually. T!ffs raises the second limit: interpretation of the Model. The

t~vo issues are connected. They are both lhmts on the Model. The interpretation of the

rights included in the Model is aided by a clear understanding and application of the

principles on which they are broadly based.

Chapter 3 notes first that aldmugh there are accepted principles, their specific

definition varies a[tnost as often as the reports on tax systems in which they are appear.

The first part of the chapter draws from a number of the more hnportant reports on tax

systems a definition of the basic principles that should broadly apply to the Model. These

are used to provide support throughout the remah~ng chapters for the rights chosen for

inclusion m the Model.
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The second part of Chapter 3 ~oalyses the interpretation of Model rights once the),

are chosen. It acknoxvledges the problems of blttrred definitions and sets out a number of

barriers to common interpretation. Chapter 3 concludes with a reconm~ended initial

approach to interpreting Model rights. It can be adopted in any jurisdiction and sits broadly

on the principles underl)~ing the Model.

Tiffs chapter sets the framework for analysis of taxpayers’ rights, as opposed to other

rights. Taxpayers’ rights must be examined not only in the context of the broader righ~ts

discussion, but in the context of the tax policy discussion.

II BASIC PRINCIPLES

Adoption of income taxation as a primary source of revenue by goverrmnents has a

relatively short history. Tiffs has some advantages. Particularly in the last 50 )Tears,

principles, such as those identified in 1776 by Adam Smith,~ have been developed to

provide a broadly accepted basis for developing tax policy. The theoretical basis for an

equdtable and efficient tax system proxdded by such eminent scholars as R.M. Haig and

H.C. Simons is widely understood if seldom adopted.2 The more widely used principles

that draw on public finance theory, but xvhich blur the economic definition, are

nonetheless relevant and helpftfl in the identification of a ntm~ber of rights that should be

included in a model of taxpayers’ rights and in providing a basis for others. Because they

have been abstracted from the theory, there are variances in the definition of these

2

A. Sn’dth mad K. Sunderland (eds), An h¢qttiO, into lhe Natut~ attd Cbusey of lhe Wealth of Naliom (selected edn,
Oxford, OUP, 1993), p. 450.
R.M. Haig, ’The Concept of Income Economic and Legal Aspects’ in R.A. Musgrave and C.S. Shoup
(eds), Readi{g* itt the Economic~ ofTa~,’aliott (Homewood ItI, Irwin, 1959) and H.C. Simons, Petxot*a/Income
"l’a.\-aliot* (Clficago, U~tiversit~’ of Chicago Press, 1938). The unlikelihood of inaplemenfit~g a
comprehensive income tax on net accretions to wealth led to B.I. Bittker raising the question of how to
determine an optkmal second-best policy in % "Comp~cehensive Tax Base" as a Goal of Income Tax
Reform’ (1967) 80 Harvard Law IOview, 925.
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principles and the analysis m tiffs ahapter puts forward one possible tmiform set of

defufitions in tl~e broadei context of fights interpretation.

The principles underl}~ag tax systems act as values tllat shape legislation. Tax refot-m

has been one of the major trends of the last 50 years,3 which has ensured that these

principles are under constant reviexv. Some reports, such as the Carter Commission Report

of Canada in 1966 have been highly influential internationally.4 The ubiquitous presence of

IMF and other international tax advisers when countfies undertake serious reform of their

tax systetns has also assisted in some cotmnonalit3~ of approach.5

Without exploring the economics underlying current approaches to taxation, it is

worth mentioning the broad context in which the principles have developed. Musgrave,~

one of the most influential public finance theorists, divides the economic functions of

government into:

overcoming the inefficiencies of the market system in economic resot~rce allocation;

redistributing income on a socially acceptable basis; and

smoodxing cyclical flnc~uadons to ensure high levds of employment and price

stability.

K.C. Messete, F. de Kam and C. Heady, Tax" Polig,: Theory and Practice h~ OECD Com¢Oies (New York, OUP,
2003), ch. 2.
Royal Comrmssion on Taxation, Canada (Carter Commission) (Ottawa, Queens Printer, !966). Its
influence discussed in J.G. Head, ’The Carter Legaw: ,Ma International Perspective’ (1987) 4 Australia**
Tax Forum, 143.
See the excellent teclmicai analysis, coveting die drafting experience of such experts in, eg., V. Thuronyi
(ed.), vols 1 and 2, Tax Ianv Dedg~l a*td Dmflillg (Wastfington DC, IMF, 1996); P. Shome (ed.), Comprehensive
Tax Refo*~m The Colombia*~ Ex~ede~tce, IMF Occasional Paper No. 123 (Washington DC, IMF, 1995); G.P.
Jenkins, ’Modernization of Tax Admirdstrafions: Revenue Boards and Pdvafization as InstnJanents fog
Change’ (1994) 48(2) IBFD BM/elin, 75; K. Theodore (ed.), Tax" Refom~ i*~ tt2e Caribbean* (Institute of Social
and Economic Research, Uifiveraity of file West Indies, Mona, Jamaica, 1992); and R.M. Bixd and M.
Casanegra de Jantscher (eds), Imp*~vi~g Tax" AdmiMstmtio*~ in Developing Comlt*ies (Washington DC, IMF,
1992).
R.A. Musgzave, The TheoO, of Public Finam’e (New York, McGraw Hill, 1959) and R.A. Musgrave and P.B.
Musgrave, Public Fimmce i~* Themy a~*d Pmelice (5th edn, New York, McGraw Hill, 1989).
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To aclfieve its econotnic ahns and some form of income redistribution, a government

needs funding. The tax system provides that funding. The shape of the fundh~g process

rests upon tim values underlying the tax system. Alley and Bentley have summafised the

values set out in a number of the tnore important reports and other sources as follows:7

Author Criteria Title

Adam Smith Equality Canons of taxation.

17768 Certainty
Convenience of Payment
Economy in Cotlecdon.

Ca~ter Report- Eqttity The Use of the Tax
Canada Neutrality System to Achieve
19669 Transparency and Accountability Economic and Social

Certainty Objectives
Simplicity
Flexibility

Asprey Report- Criteria for Tax System~
Aus~afia Efficiency
1975m Simplicity

Growih
Stabilisafion

Meade Report - Incentives and Economic Efficiency Characteristics of a
United Kingdom Distributional Effects Good Tax Structure
1978u International Aspects

Shnplicit3~ and Costs of
Admhfistratinn and Compliance

Flexibility and Stability Transitional
Problems

HMSOGreen Practicality, Requiremeot of a Local

Paper Report- Fairness Tax System
United I(Angdom Accountability
198112 Cost of Adn~istradon

Fiscal Dimensions
Financial Control

O’Brien Report Equity Criteria For a Tax
- Ireland Efficiency System
1982~3 Simplicity

Low a&riinistrative and Compliance
Costs

Ridge and Smith Admit~isu’adve Feasibility Economic Criteria for Local Tax

C.R. Alley and D. Bentley, ’Tax Design Principles: Remodelling Adam Smifl~’, (2005) 20 At~slm/ian TaS~
Hom~,’~, 579.
A. Smifll and K. Sunderland, above n. 1.
Canada, Repose of the Raya! Uammisdon o,’., Taxation.,, vol. 2, ’The use of file tax system to act~ieve economic
and 8ocial objectives’ (1966), ch. 1.
tCW. Asprey, Taxation Reviexv Committee, Ftd! Repot� (din Asprey Report) (Canberra, AGPS, 1975), p. 13.
Institute for Fiscal Studies [1978], The Stmctm~ and Refom~ of Direct Ta~caliotl, Report of a Committee
Ch,’fired by Prof. J.E. Meade, 0X{eade Report) (London, ~Mlen and Unx*~n).
A#eraalives to Domestic Rates (Cmnd 8449, HMSO 1981).
O’Btien Report 1982, 1st Repot� of the Commisdo*t on Taxalion - Direct Taxation, chaired by M.H. O’Brien.
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1991t* :Efficiency ....
Equity and Accountability

Jackson Equity or Fairness Characteristics of an

1994~s Certainty Efficient Tax System
Conveuience of Payment
Economy in Collection and

Compfiance
Transparent.

OECD Neutrality Taxation Framexvork

(Ottaxva) 1998~ Efficiency Conditions (for
Certainty and Shnplicity electxonic commerce)
Effectiveness and Fairness
Flexibility

[CAEW Statutory Pthaciples for a Better

Tax Faculty Certah~ty Tax System

1999iv Simplicity
Easy to Collect and Calculate,
Properly Targeted
Constant, Consultation
Regular Review
Fair and Reasonable
Competitive

James and Efficiency Principles of Taxation

Nobes 1997-ts Incentives
Equity
Macroeconomic Considerations
Equality and Fairness Guiding Principles of

Institute of Certainty Good Tax Policy

Cerdfied Public Convenience of Payment
Accountants Economy h~ Collection

200l~9 Simplicity
Nentrality
Economic Growth and Efficiency
Transparency and Visibility
Minimnm Tax Gap
Appropriate Government Revenues

M. R~dge and S. Smith, L~calTaxaliom The Optio*ts and theA,~ame~t (London, IFS, 199l), Repo~ Series No.
38, May.
P.M. Jackson, %fficient LocM Govermnent Fh~ance: %e Never En~g Stou,’, (!994) m F. Tetu, (ed.),
Toma~ffs ~stmctttti*~: The Dimemions ~ Cbmge in ~cal Government ~ondon, Chartered Insdmte of Pubic
F~ance and Acco~tancy), pp. 55-62.
Co~ee on Fiscal Afros, E/e~ltw~# Commem: Taxation Fmmewot~ Co~Mitiom (!998) also at
<x~mv.oecd.org/dataoecd/46/3/1923256.pdf>, 6 September 2006. (’ORawa T~afion Framework
Con~dons’).
IC,~W Repo~t1999, Towards a Be#er Tax System, T~ FacNg’: Tax G~de 2/OO ~nd°n)"
S. James and C. Nobes, The Econom#s (Ta.vatiom Ptindpks, PoliO’ attd Practice (updated 7fla e~, Prentice
Ha~ Ne~v "",    . ~ork, 2004).
American Institute of Certified Pubic Accom~tants, Inc Tax Po~cy, (’~CPA’) Coneepl Stalemenl 1.
~Gm~g P~ciples of Good Tax Po~w: A Framework for Evatuam~g Tax ProposNs’ ~exv York, 2001),
p. 6.
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A De ’iving a Common Meaning

The principles overlap and some lists are more extended than others. After an analysis of

the common meaning of the above principles, Alley and Bentley propose a framexvork of

principles that encompasses most of those listed2° These are set out below, with a brief

description of their common meatting. As in the context of the discussion of tights in

Chapter 2, the principles are based on value judgments,i* There is a core of agreed meaning

but also a penumbra of uncertainty that is explored in the different reports and analyses. If

the principles are to prmfide a sottrce and sometimes a measure in rights analysis it is

important to identify this core of agreed meaning.

1 Equity and Faithless=

’ " i~I axatton system des gn should take account of horizontal aud vertical equity.

It is important fl~at the public perceives fl~e tax system as fair.

Inter-nation equity should be considered for international elements.

From the taxpayer’s perspective, where fairness equates to equity, there are t~vo major

elements that make an equitable tax.=3 It should treat people in similar circumstances in the

same way: this is horizontal equity. It should ensm’e that tax is allocated fakly between

people in different cLtcmnstances: this is verdcal equity. There is a caveat, argued for

example in the Asprey Report, that measmmg equity is not easy24

Above n. 7, p. 621 elseq.
K.C. Messere, Tax PollO’ i~ OECD C}unMes: Choices aM Co*flt?ts (Amsterdam, IBFD Publications BV,
1993), p. 110.
C.R..adley and D. Bentley, .above n. 7, p. 622.
Rofot~t~ of the Austt~lian Taxation S),stem, ILa, TS, Draft White Paper Reform of the Australian Taxation
System, (Canberra, AGPS, 1985) (Draft Wl~ite Pape0, p.14.

~4 Asprey Report, above n. 10.
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P~inciples and Inte,pmatM~

This leads to the second principle, that the public should perceive the tax system as

fair. The implementation of tax reform must often contend with aberrations that breach

the principles of eqtffty, but are nonetheless seen as fair. Tiffs is perhaps founded in self-

interest rather than logic. For example, failure to tax capital gains would seem to breach

both ve~:tical and horizontal equity.*-5 Yet, New Zealand has not extended its income

taxation to taxation of capital gains and the public perceive the tax system as fair.26

As an example, Ardcle 3t(1) of the Constitution of Spain adopts both principles and

requi~es that:~

All shall contribute to the sustenance of public expenditures according to thei~

economic capacity ttuough a just tax system based on the principles of equality and

progressiveness, which in no case shall be of a confiscatotT scope.

The perceptions of fairness and equality were seen as hnportant when the Constitution was

passed in 1978. The changing nature of what is perceived as fair is seen ha the requirement

for progressiveness. Although income taxes retnain largely progxessive, the same cannot be

said for the European Value Added ’Fax and some other indirect taxes.

Despite overt and implicit support for the concept of fairness, in the context of tax

policy and the design of the substantive elements of the tax system, for the most part

taxpayers’ fights have been excluded. Thei’ are centxed rather on procedaral lab:hess (or

Neumann’s ’t!fin’ concept of the fade of law discussed in Chapter 4). Tiffs may also relate

back to the discussion of states’ margin of appreciation in Chapter 2. In general terms

states do not brook interference from individuals on matters of broad policy and design. It

as Asprey Report, ibid., cb. 23 and Catter Cormmssion, above n. 4, ch. 15. See also, J.G. Head, ’Capital Gak~s
Taxation - An Economist’s Perspective’ (1984) 1 Auslm/.ian TaxFomm, 148.

~ See the re,flew of the New Zealand system, P.~i. McCa\v, (Chairman), Repot� of rise Task Force oft Tax Rejam*
(Government Printer, Wellington, April 1982) and recent work on perceived fairness in L.M. Tan,
’Taxpayers’ Perceptions of Fairness of the Tax System - A PrelM~inary Study’ (1998) 4 New Zealand Journal
of Taxatio** Lair a*~d Po/i~y, 59, 71.
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is seen as largely political, the province of the elected goverimaent, xvhich must obtain

approval of its actions ff~m the legislature rather fl~an from individuals.

The perception of fairness, hmvever, usually relates in large part to the

inaplementation of tax txtles. The manner in wlfich the system provides and enforces

taxpayers’ rights can therefore be critical to the perception of fairness. Likewise, whether a

right adds to g taxpayer’s perception of fairness provides a useful measure of the value of

that right.

A thkd and different aspect of equity and fairness is inter-nation equity, or the

equitable division of tax revenue between countries. This relates to taxpayers’ rights in the

application of negotiated or unilateral solutions to the problem. The devdopment of

general international principles has seen the establislunent of an extensive international

net\vork of tax treaties, which is aimed both at preventing tax avoidance but also and most

important for the taxpayer, ameliorating double taxation2s The tax treaty system has been

supplemented by generally agreed approaches within the OECD in certain areas, such as to

transfer pricing and to harmful tax competition,a Another multilateral example is the

extensive international discussion of electronic cotmnerce designed to overcome the

perceived d~:eat it poses to inter-nation equity by undemainJng sot~tee taxation,s° General

international agreement provides certainty, but leaves open the issue of whether a taxpayer

can realistically rely upon such agreement in the domestic jurisdiction.

Where flae fundamental policy issue underlying inter nation equity is xvhether tax

systems should favour residence or source based taxation, it is the rationale behind the

p~inciple daat is inaportant in the taxpayers’ fights context. The arguments for both

-~?Translated and cited in D.C. Hodgson, b~dDidualDu~’ Mlbil~ a Huma~t Righta Discolttre (Hams, UK, Ashgate
Publis|~g Lhnited, 2003), p. 173.

2s S. Picciotto prm4des a comprehensive tfistotical background in Intet~tatio*tat Business Taxatioll (London,
Greenwood, !992), chs 1 3.

29 Tt~t stir Pddtg Guk/a{hte* ]br MMthtali0na/E ntap*#es and Tax Admh*Bh~tli°*~s (OECD’ 1995) and’ Hm~*~fid Tax

Compelitiom An Eme~gitg Global Issue (OECD, 1998).
~0 For a detailed discussion see R.L. Doemberg, L. kr,Snnekins, W. Hellerstein and . Li, Elect*vnic Comme~ve

atMMullijutiMi,’tio*lalT~axation (New Yozk, Kluwer, 2001) 3.1 and 4.3.1.3.
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residence and source taxation rely on different versions of economic allegiance and

derivation of benefits theories.~’ Either theotT suggests that it is reasonable for a person

benefiting either economically or othet~vise from a jurisdiction to make a contribution back

to that jurisdiction. The benefits provided inchlde the protection of property, which allows

die property holder to make a contribution to the fisc, as discussed in Chapter 2. The

extension of the discussion in Chapter 2 is that there is a p~inciple floxving from rote>

nadon equity that a jurisdiction has a responsibility not only to protect its oxvn allocation of

revemle, but to protect the right.s of its taxpayers ha that process as against other

jurisdictions. In other xvords, it is not enough for a jurisdiction simply to assert its right to

tax. For the full application of inter-nation equity, it should also ensure that taxpayers

required to pay tax are suitably protected in the process.

Tax rules should not be arbitratT.

Tax rules should be as clear and simple to understand as the comptexit3, of the

subject of taxadon allmvs, so that taxpayers can anticipate in advance the tax

consequences of a transaction including knowing when, where and how the tax

is to be accounted.

There should be transparency and visibility in the design and hnplementadon

of the tax rules.

Discussed further in A. Easson, Taxation of Fot~igt~ Direct It, vestmettt (Fhe Hague, Kluwer Law International,
1999), p. 39.
C.R. ARe}, and D. Bentley, above n. 7, p. 622.
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Certainty and simplicity are two of the.most favoured, yet most elusive, qualities of an}, tax

system. The first point is’ that rules should not be arbitrary and this goes to the beart of a

rights analysis, As Adam Smith said,3~

The tax which the individual is bound to pay ought to be certain aud not atbitratT.

Tile thne of payment, the manner of payment, the quantity to be paid, ought to be

clear and plahl to the contributor and to every other person.

A certainty that avoids being arbitrary depends on clear statutes and thnely and

understandable adi,aittistrative gnidelhles that are accessible to all taxpayers.~* It is

fundamental to the proper operation of a tax system and underpins many of the rights

discussed in subsequent chapters.

However, it is not alxvays clear what ’certaint},’ means, tn the context of the

introduction of rules governing the taxadon of electronic commerce, the EU issued a

Cotrmmnicafion?S xvl~ich stated that there ’should be certainty about the roles and

compliance should be made as simple as possible to avoid unnecessary burdens on

business’. A 1999 UK Report on the taxadon of electronic commerce stated that, ’the rules

for the taxation of e-commerce should be dear and simple so that businesses can

anticipate, so far as possible, the tax consequences of file transactions they enter into’.~

It is interes~lg that file EU Communication favoars certainty of roles, but simplicity

of compliance. Perhaps it recog~ises the difficult}, in making roles simple. The OECD3v

and UK approach is for the roles themselves to be both clear and shnple. Even if slinplicity

33 A. Smifl~ m~d K. Sm~dedand, above *~. 1, p. 452.
~4 Above n. 19, p. 12.
35 E Commerce and Indirect Taxation: Conununication by dm Conmfission to the Counc~ of Ministers, the

European Parliament and to the Economic .Mad Social Committee: (COM(98)374fmal; 17/6/98).
3~ Inland Revenue and HM Customs and Excise, Electronic Commetre: The UK’r Tax-ation Age**da (’1999 UK

Report’) (London), para. 2.9.
~v The Committee on Fiscal Affairs, Elect*~**£" Commer~’e: Taxatio~ F~amewod~ Co~dilions (OECD, 1998), and p.

6, <www.oecd.org/dataoecd/46/3/1923256.pdf>, 6 September 2006, stated that ’The tax ,afles should
be clear and simple to m~derstand so fl~at taxpayers can anticipate fire tax consequences in advance of a

74



is confined to makh~g the rules simple to understand, it is a difficult task. The txtles

governing the taxation o~" electronic commerce are an excellent example of the difficttlfies

of translafng complex transactions into simple rules, as the roles will necessarily folloxv the

nature of the transaction. They are often so complex that governments struggle to make

thetr~ certain, let alone simple.3s An admirable aim is to draft the rules clearly, using simple

language. It will aid certainty. Even tl~en, tbe rules will dilly become certain over th~qe, as

they are interpreted and applied. Daring a period of change, as the *xtles are adapted to

cope with the transactions they govern, it is inevitable that they will appear complex. The

rules will be new and there will be different interpretations of their meaning.

Debate in Australia identified some of the difficulties facing policy makers in

implementing the principles of certainty and slinplicit3’. From 1 July 2002, drafting tax

legislation was moved from the ATO to the Department of the Treasm3’ (Treasu*3’)- Part

of the rationale xvas that, as Treasm3’ \vas responsible for fonnulaOng tax policy, it should

have more input into the translation of that policy into legislative design. Bonging policy

and legislative development together aimed to produce a strategic alignment bet~veen

Government policy and its hnplementation in legislation.

On 16 December 2004, the Australian Govertmaent issued its Rep0*l 0n Aspects of Income

Tax Se]f-Assessment.39 It identified the conflict between certainty in rite laxv and simplicity in

the drafting of the laxv:~°

Du~ag the 1980s and 1990s the tax legislation set out ha increasing detail hoxv the la\v

applied in a variety of fact situations. This was seen as desirable because taxpayers

txansaction, including knowing xvhen, where and how flxe tax is to be accom~ted.’
For a useful analysis and literatu*e smx,ey, see M. McKerchar, K. Meyer and S. Kadinsky, ’Making
Progress in Tax Simplification: A Comparison of the United States, Australia, New Zealand and the
United Kingdom’, paper presented at the 7tli International Tax Administration Conference (Sydney,
Australia, 2006).
Austxalian Government, Repose on Aq)e~’~s of Inrome Tax Self-Assessment (Canberra, 2004)
<www.selfassessment.treasm3..gov.au/content/_download/report/15mal_report.pdf>, 6 September 2006.
Ibid., p. 66.
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naturally \vant a tfigh level of certaing’ as to xvhether and how the law ,,viii apply in

their particular circumstances. \x:qfile the ’detailed’ approach to laxv does provide

certainty xvhere a taxpayer’s circumstances are specifically addressed by a rule, laws

designed in this way can never anticipate all the relevant circnmstances for every

taxpayer.

As factual circumstances var3’ greatly, covering a wide range of ckcumstances in detail

is likely to result in law that is long and complicated. Complex circmnstances are not

easily clarified tl~ough elaboration in the law, at least not without generating

legislation of inordinate leugth. Indeed, by intxoducing more boundaries between the

legal concepts, potentially there is increased scope for ambiguity and uncertah~t3’.

Long and detailed law can also n{ake it harder to fred the underlying pollq’ intent and

thus increase the risk that the courts will interpret the legislation in a way unintended

by Parliament. When a statute is cast in a very specific way, new ckcumstances can

generate loopholes or inequities, requirkxg thrther specific legislation and so on.

Instead, it suggested tidal Treasm3’ should use a principle-based approach to drafting of tax

The benefits of p~indple-based drafting are theoretically t]~at laxvs tend to be simpler

and shorter, more flexible, more stable, more certain, and because draft laws are then

conceptually sh~pler, it apparent]}’ provides a better basis for consultation. It is probably a

futile exercise to attempt to make the t~ales substantively simple.4~ Hoxvever, fl~e aim is in

line with the EU definition of s~mplicity as keeping the burden of administration and

compliance costs to a mit~mum.

Ibid.
See M. McKerchar et al, above n. 38; J. Pmbble, ~’~qB’ Is Tax Law Incomprehensible?’ (1994) B*ilish Tax
Rel&w, 380; G.S. Cooper, ’Themes and Issues m Tax Simplification’ (1993) 10 Aus!~z*lia** Tax Fo~m, 417;
and the at~alysis m \~(~.G. Gale and J. Holtzblatt, ’The Role of Administrative Factors in Tax Reform:
Simplicity, Compliance and Enforcement’ (Social Science Research Network Journal, 11 February 2000),
<ssm.com/abstract=208289> or DOI: 10.2139/ssm.208289>, 6 September 2006.
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Pdn@/es a*~d Inte~p~lalion

It is appropriate to consider certainty and simplidty together becanse so often there

is a conflict between them, both in terms of legislative drafting and taxpayer compliance.

Attempts to make the roles more certain usually make them less sin~ple to understand. The

shnpler the eales are the less sin~ple they usually are either to comply with or to administer.

In the discussion in Chapters 6 to 8, the rights that provide certainty must be seen in

d~e context of the straggle by revenue authorities to achieve certainty and simplicity in the

face of policy demands. However, poliW should not be used as an excuse to override basic

taxpayers’ rights. In striking dlis balance, the tlfird point, that there should be transparency

and visibility in the design and in~plementation of the tax rxtles becomes more important.

Consultation during policy development has become more common. This must be

seen in the context perhaps of developed common laxv jurisdictions, where there is a wider

tradition of general debate in the fom~uladon and development of the taxv. It is less easy to

require of a jurisdiction which is traditionally opaque. For example, Islfirnura is concerned

that, ’the Japanese govetwm~ent and tax authorities show no sign of promoting the fairness

and transparency of tax procedures’.43 Although the Japanese Nadonal Tax Adininistration

may argue that dos is no longer tile case,44 it would be an issue found in some jurisdictions,

particularly developing counttqes xvithout the tradition or political infrastructure to consult

widely.

In maW OECD jurisdictions consultation is the norm. In Australia, for example,

extensive consultation took place to try and ameliorate some of the costs of compliance

placed on taxpayers xvith file inlplementation of major tax reforms in 2000.45 Consultation

and conuraunication made it easier for revenue authorities to gain acceptance for electronic

43 D. Ben~ey~ (ed.)~ Ta:‘;~a)’e~s, Righ~s.. A~ I~e~a~i~*~a~ Pe~e~ive (G~d c~ast~ Revenue Law J~uma~1998)~ p.
227.

4* Article 4, NTA, ’An Outline of Japanese Tax Administration’,
<www.nta.go.jp/categoty/outFam/english/2741/contents.htm>, 6 September 2006.

*s Review of Business Taxation, A Tax Sygtem Redesig*~ed: Mot~ Cettai~t, Equitable and Durable: Rqoort [Ralph
Report], (Canberra, The Conmmnwealfl~, 1999) and tim New Tax Sys{em Advisory Board and Industry
Partnerships, in ATO, Ta.v at*d the I~lletxel: Second Repot� - December !999 Cthe 2nd Report) (Canberra, The
Co*imlonwealth, 1999), para !.3.1.
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compliance and delivery of services; Taxpayers can see the revenue authorities both

keeping in touch with the latest developments and assisting taxpayers to take advantage of

electronic comtnunicafion.4G

The measures of certainty and simplidty relate to a model of taxpayers rights. The),

x*~A1 pet:tneate the analysis of rights in the chapters that follow. The measures are framed so

that they are achievable in an), jurisdiction.

Compliance and administration costs should be minimised and payment of tax

should be as easy as possible.

Efficiency extends, of course, far beyond tiffs point. Hoxvever, the narrow definition has

broad acceptance as a principle underlying tax policy. For example, in the context of

electronic comanerce the OECD Taxalion Framework Conditions pape/4~ defines efficiency

narrowly in temis of minimisafion of compliance and administration costs through

improving taxpayer sen,ice and tax administration. The same approach is taken in both the

EU Communication49 and the 1999 UK Report.s°

a~ ATO, ibid. For examples of roll-out of electronic deliver}, and lodgment with plenty of education and
consultation see e.g., USA, <www.irs.gov/efile/index.btml>, 6 September 2006; UK,
<www.hrm:c.gov.uk/online/index.btm>, 6 September 2006; and New Zealand, <xmwv.ird.govt.nz/online-
serxdces/ke}avord>, 6 September 2006. For research on the effectiveness of education, seeJ. Hasseldine,
’Using Persuasive Comm~micafions to Increase Tax Compliance: What experimental research has (and has
not) told us’ (2000) 15 Au,mdiat: Tax Fo,rt#t, 227; and for a specific sector: J. Hasseldine, P. Hite, S. James,
and M. Toumi, ’Persuasive Communications: Tax Compliance Enforcement Strategies for Sole
Proprietors’ (2006) 23 Co~tle¢¢~po~tty Accotmlbg Research; and K. Bloomquist, ’An Over~,iew of Some Recent
IRS Research on Tm,:payer Compliance Bebaviour’, paper presented at the 7th International Tax
Administration Conference (Sy&~ey, Australia, 2006).

I~ C.R. ,Mley and D. Bentley, above n. 7, p. 622.
48 Above n. t6, p. 8.
49 Above n. 35, p. 7.
so Above n. 36, para. 2.9.
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Pdndp/es and Inte~pretalion

Because minhnismg taxpayer compliance costs and making compfiance easier is

d~ought to hnprove rev(nue collection, it is a pfime focus for tax authorities,s~ So, too, is

atly reduction in dae cost of administering the tax system. It is in these areas that most can

be done in dae short-term to improve co operation between jurisdictions. Although it is a

narrow view of efficiency, potentially it could have the most impact on the widest mtmber

of taxpayers.

Revenue authorities are naturally defensive when claims are made about the high

costs of complialxce. However, the adverse publicity does place pressttre on governments

and revenue authofities to consider compliance costs in formulating and inaplemenfing tax

policies. Tiffs is doubly important where the potentially high costs of admhffstefing and

monitoring a particular fo*an of taxation provide a significant incentive for governments to

stfift dmse costs to taxpayers and third parties.

Adopting the pmiciple that compliance and adm~fistradon costs Should be

mimmised provides a framework for negotiation between the different stakeholders to

detetarrine a fair allocation of responsibilities and associated costs. It also prmddes a basis

for including in the analysis whether taxpayers’ fights will be impacted significantly by a

change m the laxv that might increase compliance and admhfistration costs. Hoxvever,

negotiation of this kind is gairly limited between taxpayer groups and policy makers. If

taxpayers’ fights are to have meaning at the policy level, they should be integral to the

For a wider discussion and details of the literature, see C. Evans, J. Pope, J. Hasseldine, (eds), Tax
Compliattce Costs: A Festsd~dfiforCedtie Sa,tdford (St Leonards, NSW, Prospect Media Pry Ltd, 2001) and the
AT,’,X     Tax     Operating     (Cotnpliance     and     Administrative)     Costs     Database,
<xvww.atax.unsxv.edu.au/compliance/cc.php>, 6 September 2006. See examples from: the US - K.
Bloomquist, above n. 46; the UK - 1999 UK Report, above n. 36, p. 49 and A. Hansford, J. Hasseldme
and C. Hoxvorth, ’Factors Affecting the Costs of UK VAT Compliance Costs for Small and Medium
Sized Enterprises’ (2003) 21 Enviro**ment and Plat~ittg C: Govet~*me*~t w~d Polio;, 479; Nexv Zealand - P. Oxley
and D. El\vela, "Tax compliance costs of New Zealand small businesses, 2004: Desig*fing the Sum, ey for
its Policy Purpose’, paper presented at the 7th International Tax Adrrmaistration Conference (Sydney,
Australia, 2006), and C. Sullivan, Impt~vitg Ta:; Complia*~ce Cost Research - the New Zealwtd Story Conlim~es,
Research Report 1: Measuring the tax compliance costs of small and medinm-sized businesses
(kX:~ellhagton, I1LD, July 2005); Australia - C. Evans, ’Smd)~ing the Studies: An Over,dew of Recent
Research into Taxation Operating Costs’ (2003) 1 eJom~ta/of Tax Researd~, 64 and B. Tran-Nam, C. Evans,
K. Ritcttie and M. Walpole, ’Tax Compliance Costs: Research Meflmdology and Empirical Exddence from
Australia’ (2000) 53 Nalional TaxJouts~al, 229.
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design and fomaulation of both policy and legislation. Tlffs would extend to ensuring that

efficient tax administration is seen as a policy issue not simply for tax administration but to

improve the effectiveness of taxpayers’ fights. Tiffs will be explored further in Chapter 7,

but is also relevant to the mechanisms used to enforce legislative protection, discussed in

Chapter 5.

4 Neulrali~a

The tax system should not impede or reduce tile productive capacit3’ of the

economy.

Business decisions should be motivated by economic rather than tax

considerations. Taxpayers in similar situations carrying out sitn~ar transactions

should be subject to shnilar levels of taxation.

Capital import neutralit3’ and capital exp~rt neutrality should be considered.

Neutrality applies to substantive tax policy and the formulation of the regtflatot3~

framework implementing it. Although relevant to wider legal principles such as non-

discrinfination, those are usually considered in the context of equit3, and fairness.

Neutxality, particularly given its narrow econonffc meatting in the three points, has least

relevance to taxpayers r~ghts.

sa C.R. Mley and D. Bentley, above n. 7, p. 622
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Ptincipks aM Interpretation

The system should collect the right amount of tax at the right time without

imposing double taxation or uniutentional non-taxation at both the domestic

and international levels.

The system should be flexible and dynamic to ensure a match with

technological and commercial developments.

The potential for acth,e or passive non-compliance should be nfinimised wlfile

keeping counter-acth~g measures proportionate to the risks involved.

The second point is more of an economic policy point, but the first and third points have

strong implications for taxpayers’ tights. Tax collection is an area perceived as most open

m abuse. Tiffs has been tree throughout tffstot2¢ from biblical times, xvhen the cheating of

tax collectors made it into Jesus’ parables,s4 fl~xougb to some extxaordinat3’ clainas in the US

against the IRS by Congress, resulting in the Taxpayers’ Bills of Rights.5s The discretion

available in tax collection underlies taxpayer concerns that there should be clear rules and

guidelines to ensure the effectiveness of the tax collection process.

From file revenue authorities’ perspective risks to revenue must be mininffsed, while

maintaining a proportionate response. The process of dealing with areas of risk is another

critical area xvhere taxpayer protection is essential xvhile safeguarding the revenue. Tiffs is

particularly tt’ue in the international context. Negotiating to elitrRnate inter-national double

taxation, non-taxation and tax avoidance is a complex and bureaucratic process. It is

assumed that the protection of individual taxpayers’ rights takes place xviflmx the domestic

Ibid, p. 623.
Luke 18:9, 2~e Fitly Bible (New International Version, 1978).
A. Greenbamn, United State* TaxTOa3’er Bill* qf Rights 1, 2 a~ld 3: A Pa/h lo the tVt~ltct~ or Old [f’/hi~te itt New Bottles
in 13. Bentley, above n. 43, ch. 15.
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jtmisdiction. Consequently, the mechat~sms to prevent individuals from being double taxed

where an international agreement fails are usually umvieldy and can be ineffective.

It is one thing to ensure the effectiveness of the tax system at the level of

administration, collection and enforcement. It is a much harder task to do so while

preserx4ng the rights of taxpayers. Any model must ensure a balance between the two.

B Maintaini*g t,Se Balance

The ptqnciples will alxvays compete and the art of taxation design is to balance the

principles most effectively in aclfieving the intended pur’pose. As the Carter Commission

put it: 56

We realize that some of the objectives are in conflict, in the sense that movement

toward one goal means that others might be act~ieved less adequately. Simultaneous

realization of all the goals in some degree will constitute success if, as xve hope, our

choices as to the appropriate compromises adequately reflect the [’reformed]

collsetlsn8,

However, acbieving the ptqnciptes, values or goals that underlie the tax system must only

be done in the context of the broader framework of taxpayers’ .rights. Tbe basis tt~at

taxpayers’ rights have in law must alxvays ’tt’ump’ a principle xxdthout such a basis.5v In the

design process, wt~ich is relevant to a model, the pth~ciples should be taken into account to

provide the best outcome for the taxpayer, while preset~ing to the greatest extent possible,

achievement of the balance of goals envisaged by the Carter Cormaaission.

s6 Carter Commission, above n. 4, p. 17.
57 R. Dworkh~, Law’s Empire (London, Fontana Press, 1986), p. 225 and "Faki*g lb~hts Se*iot~s~, (London,
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To the extent that tax policy does not support a balance, there are also concerns for

taxpayers’ tights. For exhmple, purstfit of effectiveness by giving the revenue authority a

xvide discretion is at the expense of certainty. It may seriously undelanine the right of

taxpayers to know how much tax they should pay and provide procedures leading to

arbitratT imposition of taxes.

In considering the rights for inclusion in a model, reference will be made to the

principles outlined in this chapter. They will prmdde a measure and somerimes a basis for

figbts that are included.

III INTERPRETATION OF THE CONTENT

A Inlroduction

In the same way as the principles that are often used as a generalised measure of a

successful tax system have variations in meaning; the interpretations of rights themselves

are often different. This is natural given the range of jurisdictions, both civil laxv and

con’anon’law that have incorporated taxpayers’ rights into their tax systems. The crossover

between similar systems is difficult. That betxveen different systems is even more so. This

secdon explores the reasons for and the substance of some of these barriers to

interpretation and submits that there is a sufficient core of certaintyss in the underlying

meaning of taxpayers’ rights to make exploration of a model xvorthxvhile. In addition, the

principles explored in the first part of this chapter can add weight to that core of certainty.

Gerard Duckworth & Co., 1977), p. 116.
H.L.A, Hart, 7",t)e Conceplofkalv (2nd edn, Oxford, Clarendon Press, I994), ch. VII.
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B Trends kading to blurred Definitions

History has aided the development of rights and common understanding but has

encouraged blurting of definition,s° The Second World War prm4ded a majur impetus for

the international protection of human rights. This was reflected in the establishment of

international agreements on htmaan rights, international courts and conmfissions of human

tights, and national and international organisations designed specifically to protect human .

rights. The difficultT m determining the meatfing of human rights generally is discussed in

Chapter 2. With the focus on human rights, it was inevliable that attention should be paid

m less xvell-defmed areas, such as taxpayers’ rights. Traditional human fights lawyers are

unsure whether taxpayers’ rights should really be categofised as human rights.6° But the

human rights focus of die last 50 years has changed the way people think. Rights, and the

language of rights, have become an integral part of our" culture. Rights are something that

eve*Tone can understand and they are somedmag that eve*Tone wants: they have evolved in

popular consciousness as being very positive.

This development of a rights culture is reflected in the political consciousness and

there has been an increase in co*mnunitT participation in the political process. The

formulation of administrative charters or statements of tights, the introduction of a wider

variety of ombudsmen, advocates and other public or consumer representatives have

gathered momentum in this context. However, the proliferation of different statements of

taxpayers’ rights comes wida a signfificant drawback. With popularity comes generalisation

and blurred definition: taxpayer rights are no exception. Take the debate when Australia

was considering the form and content of a charter of taxpayer rights.

so K. Messere, above n. 21, cb. 5, where there is some discussion of definitional ambiguity and the
irrationality of language. This is a fascthatmg study in itself, but goes beyond the scope of this thesis.

~0 It is only really since the development of case law considering taxation under domestic Charters or Bills of
Rigbts h~ court*ties such as Canada, New Zealand and the EU that there has been wider acceptance of
discussion of tax la\v and taxpayers’ rights in Otis context. Prmtiously, the use of specific exclusions and
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The Australian Taxation Office (ATO) position was that the charter should contain

at ~ew fights protected by law.~ Rather, the ATO argued, a charter should reflect existing

legal rights and administrative concessions; it should also contain a commitment by the

ATO to meet the seth,ice expectations of the commut~ity. The Commissioner of Taxation

expressed particular concern that the introduction of a charter should not clog the courts

and impede efficient ATO adnfiulstration by opening the floodgates to a spate of legal

actions against the ATO. Naturally enough, the ATO also xvanted to use a ch~ter to stress

taxpayer responsibilities,s=

Many professional groups criticised the ATO approach, clahning that it gave

taxpayers notlmag more than they already had. The professional groups wanted legal rights

enforceable at law. They wanted new fights, to fill what they saxv as holes in existing

taxpayer protection. Naturally enougli, when the government folloxved the ATO approach,

many professional bodies denounced the charter as a waste of thne and money.~ However,

it was not a fair conclusion.~*

As often happens in debates of this kind, the parties tended to argue at cross-

puqooses. Until recently there has been litde theoretical exan~ation of taxpayers’ fights. As

a result, there was little cot~text in xvl~ich to place the debate. Arguments put forward

tended to choose a model of enforcement: either a legislated model or an administrative

model. The arguments also proposed a number of rights. However, the fights did not

necessat~y fit xx4tlfin the chosen model of enforcement. Professional bodies tended to

the margin of appreciation doctrine, discussed in Chapter 2, precluded widespread consideralion.
Extracts from the debate described here can be fom~d in M. Carmody, Commissioner of Taxation,
’Taxpayers’ Charter: ,~.TO Perspective’ and D. Williams, ’~Une Taxpayers’ Charter: A Vie\v from file
Profession’, both papers presented at the AT,~X conference on C~rent Issues in Ta~ Administration (I 1
12 April 1996). Also, A. Cam},, ’Taxpayers’ Charter’ (1995-96) 30 Ta.x.alion i~1A~sttz*lia, 543 and Taxation
Institute of Australia, ’Current Topic’ (1995-96) ~0 Taxatio*~ in d*¢sltalia, 230.
As was done, eg., in the Udited Kingdom’s Taxpayer Char ter and New Zealand’s Statement o f Principles.
For example, A. Care},, above n. 61, p. 544, said that, %2ithout legislalive force, the Cliarter will lack
credibility because it becomes simply another ATO brochure - certainly of interest, but of little practical
tmportance....An}, who do seek reliance on it will likely be met with blank looks from ATO counter staff’.
Discussed in detaL! in D. Bentley, ’The Taxpayers’ Charter: More Than a Mission Statement’ (1995-96) 4,
Tax-a&,l in Aushalla Red Edition*, 259 and ’Problem Resolulion: Does the ATO Approach ReaR}, Work
(1996) 6 Reve,me Law Jol~Tta/, 17.
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argue for tights within a legislated charter of rights, some of which could not be enforced

tl~:ough legidative mecharfisms. On the other side, the ATO put froward as

administratively enforceable tights, goals that they could only aspire to. If either side was

aware of the distinction, they did not make it plain. It is not surprising that the debate

became somewhat hot and confiased.

The Australian debate illustrates that, with the introduction of taxpayers’ charters

around the world, taxpayers’ rights have become the subiect of popular discussion; if not at

breakfast tables, then at least in the tax commurfit3’. However, worth\virile dialogue

depends upon a clear consensus on the subject matter. There is still sigtfificant divergence

in approach, particularly where the nuances of culture and a different perspective provide

curious disparities in the way rights are chosen for protection in different jurisdictions.

C Barders to b~te~pretation

The existence of a classification of tights and a model will not provide unifotwrfit3’ of

understanding. The content of each tight will differ according to the tax system in wltich it

is found. Content is determined by numerous factors, the more hnpormnt of which are

identified in this section.6s

An illustration of the importance of interpretation is found m the context of

� information exchange.6~ The last decade has seen an increase in the focus on international

transactions and international tax avoidance. The idea of tax authgtities exchanging

information on taxpayers to combat tax avoidance is not new. Hoxvever, its use has only

Interpretation of language is a complex field beyond the scope °f fltis thesis H°wever, s°me discussi°n °f
the most important factors preventing common understanding is essential at a basic level. See fi~rther, in
the context of information exchange, V. Tanzi and H.H. Zee, ’Can Information Exchange be Effective in
Taxing Cross-Border Income Flows?’ in K. Andersson, P. Melz and C. Silfve~berg (eds), LiberAn,,icowm
Sve:,-O]o~Lodin (Stoctdmlm, Kluwe~ Law International, 2001), p. 259.
V. Tat~zi~ Taxa~i~n in m1~n~egrating W~r~d ~X~as~fingt~n DC~ The Br~dngs ~ns~tute~ ~995).



Pdndp/es and Inle*p*~talion

expa~aded with the advent of sophisticated methods of electtotfic infomaadon gathefing

that can be used equally effectively to transfer large quantifies of reformation quickly and

easily between states.

Infot~rnation exchanges are governed by a range of international agreements. Most of

these are bilateral, but the focus on regional econonfic groupings has ted to some

multilateral agreements. Double tax agreements are the most common bilateral

arrangements containing provisions for the exchange of infotanadon bet~veen tax

authotities. At a multilateral level, in 1995 the OECD Convention on Mutual

Ad,afinisttative Assistance in Tax Matters (OECD Convention) entered into force. Its

objective is to promote international cooperation to help the nafional tax laxvs of the

signatories to operate more effectively, w!file respecting tl~e fundamental fights of

taxpayers. It sees the protection of those fights as being based on the national protection

witlfin the participating jurisdictions.

The OECD Convention attempts to apply the most favourable protection available

m tlie jurisdictions concerned. For example, Article 22 provides that the stricter secrecy

laws in either of two states exchanging reformation will apply to any infot~mation provided.

There is an immediate imperative therefore to reach a conunon understandk~g of the fights

of fl~e exchanging states. It becomes insmediately obvious how tits can lead to confusion

where the states concerned have different languages, different legal systems and different

political, economic and social agendas. It is more difficult than treat?, h~tetpretation. It

requires one state to understand the full content of the domestic rights afforded to the

taxpayers of another state and compare it to its own rules before it can comply with the

terms of an ia~temational agreement to wlfich it is party. This section explores some of the

issues relevant to interpretation.
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Chapte," 3

1 MechanismforEt~*~ement

One of the ma~n influences on content and meaning is the mechanism for the enforcement

of a fight and this is the basis for the classification scheme set out in Chapter 5, where this

issue is explored further. In Chapter 5, it becomes clear that the differences bet~veen

administ~’ative and legislative enforcement of a right provide substantial differences to the

content.6~ An obvious example is xvhere a jtu:isdiction dete*anmes that a taxpayer has a right

to know the penalties that will be inaposed for non-compliance with an aspect of the tax

If the in, position of the penalt3’ and the rate at which it applies is set out in legislation

xvithout aW admfi~istrative discretion, then there is strict liability and the content is

absolutely clear in all situations. In many jtttisdictions, the right to hnpose a penalty for

non-compliance is legislated, sometimes setting out a range of penalties and/or the

maximum rate. Hox~,ever, a broad discretion is given as to when a penalt3’ x, qll be imposed

and at what rate. The content of the penalty provisions xvill depend on the criteria used h~

the exercise of the discretion, how the criteria are applied and xvhether there is negotiation

over the penatt3,. That there is a penalt3, for non-compliance is absolutely clear, but its

application (content) may vary considerably.

2 Nature and Type of Legal 3),stem

The nature of a legal system is crucial in determining the content of the rights of citizens.

Rights are meaningful in countries where the role of lax*, is upheld, and lose their meaning

As stated m M. Darrow and P. Alston, ’Bills of Rights m Comparative Perspective’ in P. Alston (ed.),
Pt~moli~tg i~tuma~ Rt~hls Th*~gh Bills of Rt~hls: Comparalive Pet~ecl/ves (Oxford, OUP, 1999), p. 465, p. 471, m
the context of a comparison of bills of ~ights generally, ’much depends upon the consequences that attach
to the recognigon of a specific list of ~ights, especially m terms of the legal and achninistrafive
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Ptht@ks aJ*d ItJleJpretatiot*

as the t’ule of law disintegrates. The apparent presence of the t’ule of law does not always

mean that it applies to the tax system. Tax adn~listxation, collection and enforcement is

one of the most sophisticated roles of goveroment, and one of the first to break down.

Examples of tiffs were the system in Russia du~ing the 1990s,~s and in many African states

in the t980s and 1990s.69 To all intents and purposes the rule of law is in place, but as far as

the tax system is concerned, the govermnent bureaucracy does not have the resources, the

power, or the trakting to give proper effect to all tax laxvs.

The t}q2e of tegal system and its context will also detet~nme the content of taxpayer

fights: the marked differences betxveen civil and common law systems are quite often also

found among systems of the same kind. Txvo otherwise similar systems of law may have

qnite different structures; for example, the stmctm:e of their appeals systems,s° Darrow and

Alston suggest that the prevailing system of gover*maent and the nature, role and effect of

the legal system must be explored before there can be any real understanding of the

meaning of the t’tries it contains?* There is more common g~ound h~ tim area of taxation

law dian in many other areas of the law. Nonetheless, tax is, in many ways, a gloss on the

legal system, or a legal ectopia, as John Prebble describes it.~ That means that xvhenever tax

is imposed, differences in the substantive laxv govetTfing the arrangeme*lt or ~ansaction to

be taxed xvill translate into differences in tax administxation and procedure. For example,

the constitutional concept of the separation of powers is different in Sweden from die

same concept in common law countfies?S Tkis inapacts on die nature of the ruling system:

consequences fl~at follow and the availabillt), or otlxetavise of judicial remedies’.
~ S. Himes and M. Milllet Einbinder, ’Russia’s tax reform’ (1999)215 OECD Obse*~o;

<wwwl.oecd.org/publicafions/obseta, er/215/e-t~anes.httn>, 5 September 2006.
69 For example, A. Mwenda, Global Co,~r¢ption Report: East Aft#a, (2003), p. 237,

<www.ttzms~arency‘~rg/c~ntent/d~w*a~ad/4449/26756/Ne/22-East-Africa~(Mwenda).pdf>~ 6

September 2006.
70 See, eg., OECD, TaxTbayets’ Pa~hts at¢d Ob/igaliotts (Paris, OECD, 1990) and D. Albtegtse and H. van

Amndonk, (eds), Ta:,Tbayer P~leclion itt the Etcmpea~t U~io*t ~lae Hague, Kluwer Law International, 1998), ch.
II.

7~ M. Darrow and P. Alston, above n. 67, p. 470.
~-~J. Prebble, above n. 42, p. 380.
~ For a discussion of these principles, see A. Hultqvist, Legalilet~p~i~t@e*t vidi, tkomstbe~’kallm?tget~ (Stockholm,

Juristf~Srlaget, 1995), chs 3 and 4.
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file extent to xvhich the National Ta:x Authorit3T in Sweden can provide public rlOk~gs is

arguable, whereas file principle of file separation of poxvers in Australia does not prevent

the ATO from issuing public rulingsd4

3 Language

Care must be taken, xvhen cotnpatting tax systems, to understand the nuances underlying

tile legal or administrative interpretation of file content of rights. An Australian doing

business in Hungal3, and the United I~dngdom might be comforted by the apparent

shnilarifies of those tax systems’ adininistration. The reality could be quite different.

Language is a major barrier to understanding content. Sometimes ignorance of meanings in

a common language is even more dangerous than ignorance of those in a foreign language,

because they are so unexpected. For example, a business operating in Japan would take

care to understand file legal effect of tax circulars, but might asstmae that advance txtlings

proxdded by tax authorities in the different English-speakhlg jurisdictions are broadly file

same because they have the same name, wbereas they are in fact quite different in their

operation and effect2s

Translation of terms that have a technical meaning can lead to misunderstanding. In

the OECD Model Tax Convention on Income and Capital (’OECD Modal’), Article 5 uses

the English term ’agent’. In the French it is ’commissaire’. Avert Jones and Ward point out

that this leads to confusion, as the content of tile xvords does not translate exactly2~ Even

where such terms are translated, they are often of value only if the reader understands the

F~r a discussi~n ~n ~s p~t~ see D. Ben~ey~ ‘A ctitique ~f the Swedish n~mgs system~ (199~) Skat~e1‘x~’t!
567,580.
For a comprehensive international review, see See D. Sandier and E. Fuks (eds), Inler~*atio~d Guide to
Advm~re lbdings (Amsterdam, IBFD Publications BV, 1999).
J. Aver}, Jones and D. Ward, ’Agents as permanei~t establishment under the OECD Model Tax
Convention’, (1993) 33 !Tm~pea*~ Taxation 154.
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Principles and Intei[orelation

context of the right, wbJch may tcqub:e detailed knowledge of the administxative and

co~ranercial systems of the relevant jurisdiction.

4 Law

Legal baniers can limit understanding of both content and application of tights. There are

problems of definition. What is a tax m one countt3, is not necessalqly a tax in another

countt3,. What is included in the definition of a fight may not be included in another

counti3,. Mote inaportant, a p~inciple that exists and has substantial meaning m one

jmisdiction, for example, l’otrhv public in France, may not even exist in another, such as the

UK.

5 Polil£’s

There are political bamers to common interpretation of fights. Tlfis can be seen ha the

context of information exchange. Where a state is asked to supply information about its

taxpayers and there are concerns that to do so might discourage foreign investment, the

tights of parties in the state supplying infot"mation may be interpreted strictly so that the

information is not supplied. Tiffs might be even more likely if competitors for that

mvesmxent do not exchange information. Conversely, in the context of international co-

operation to combat tax evasion, govermnents may well come under pressure to read down

taxpayers’ rights in the interest of obtaining a result.
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Technology would not normally impact on the inte,’pretation of the content of rights.

However, given the increase in infomaation exchange, interpreting hoxv ~ights are applied is

sometimes dependent on the qualit3, of the information supplied. Appropriate protection

of infom~ation is only possible if the authorities know xvhat the information is that is being

exchanged. Tiffs nffght be relevant, say, in a multi-jurisdictional transfer pricing audit where

information is being exchanged. Atdcte 22 of the OECD Convention requires sufficient

understanding of the infot-mafion to maintain appropriate secrecy:

To provide for dffs type of concern, in the US, for example9v

In the case of Routine or Automatic Information Exchanges, tile IRS has actively

promoted the use of computer readable magnetic media in file exchange of this t3cpe

of information. In xvorldng xvith its other tteaty/TIEA (I’ax Information Exchange

Agreement) parmers, file IRS has endeavoured to enhance the utility of such

exchanges fl~rough the development and adoption of a uniform set of standards and

specifications relating to record layouts, interchange codes and file physical properties

oftheme~a.

D Intetprem ion of Rghts in the Model

The clauses in the Model will be translated into domestic laxv and admkfistrative procedure.

It is therefore vetT unlikely that reference will be made to the Model or its conmaentaD’ in

the intet-pretadon. Tt~e position is vm3, different for tax treaties based on the O!£CD Model
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snd its cormlaentafies. They remain tr#aties between countries and are governed in part by

international instruments,such as the intet])retation articles 31 to 33 of the 1969 Vienna

Convention on the Laxv of Treaties. It is under the Vimma Convention articles that the

oECD Model and the 1980 UN Model Double Taxation Agreement Convention between

Developed and Developing Countries (’UN Model’) and their commentaries are usually

accepted as aids to interpretation of the treaties.~s

The ahn of the Model is to influence the formulation of policy so that legislation and

administration reflect the rights in the Model, translated contextually into the particular

jurisdiction. The rights that are embraced xvill be affected by a range of factors, including

those identified above, xvtfich will give a slightly different content depending on the

jutisdiction. The substance should remain broadly the same, but the effect may differ

substantially. For example, the right of appeal m tax matters may have little benefit for a

taxpayer on a low income in a jurisdiction xvhere access to the legal system is the province

of a mmofit3, on ltigher incomes. In countries xvith taxpayers on relatively lfigh incomes

and facilitated access to the appeal system, it may be of xvidespread use. The content will

also differ xvhere jurisdictions at sitxfil~r stages of economic development have different

legal systems and appeal processes that have very different effect.

There are further interpretation issues speeific to the Model. When it comes to

inteq3teting the fights contained in a j|misdiction, the inteq3retation will depend very much

on the form of enforcement. The correlation betxveen the interpretations of fights in

different jufisdictions, even when the legal systems are different, is likely to be stronger

where the fights ate legislated. Legislation is formal and in the tax area not dissimilar.

is apparent from \vurks on comparative taxation5~ The legal procedures accompanying

S. Novack, ’The US Experience’ m OECD, Taxation a~di~lvestme#tflows (Paris, OECD, 1994), p. 171.
See, eg., m tim UK, IRC v. Comme*Eba*Ik, (1990) STC 285 and generally, M. Lang, (ed.), Tax
lnte*pt~tatio~ (~]m Hague, Klmver Laxv International, 200!), and F. Ertgelen, I*ttetpretaliott of Tax T~atie.r
mt&r httetTtaliot*al Latv (Amsterdatn, IBFD, 2004).

(2nd edn, The Hague, Klmver Law International, 2004) and V. Thuronyi (ed.), Comparative Tax Law CIqIe
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legislation may differ, but the general,form and structuXe of legislation is broadly similar,s°

It becomes more difficult" xvhen comparkag administrative rights because the administrative

systems are more diverse. Even in an area such as the provision of advance tax rulings,

which has been driven to some extent by international convergence in the drive to attract

foreign investment, there are significant discrepancies in approach,st

The meat~ng of the Model xvill depend on the t}~pe of legal system and the structure

and st3~le of the tax system. The different t3qpes of legal system, or legal families, have

different characte~’isfics,s2 Although Thuronyi suggests that the tl~ree main t3q~es of tax

system are represented by Getanany, the United IgLr~gdom and the United States, he points

out that both courts and legislatt~es in jtttisdictions represented by each of those styles will

adopt somefitnes widely differing solutions to the same problem.~3 The economic and

social context will also have a substantial in, pact on the pl~rasmg and intm?retation of

tights. A complex dispute resolution process suited to an advanced OECD economy wJB

not easily translate to one of the poorer Pacific island nations, where a traditional economic

and social infrastructure with its own idiosyncratic dispute resolution mechanisms

underpins the tax system. Procedures, which form a large part of the content of the tights

in the Model, are particularly open to ctflmral difference, it is straightforward to say that we

should tax capital gains. How it is carried out in an advanced western economy wilt differ

markedly from how it is carded out in a ,qxrat agrarian economy with strong cormmmal

land ownerslfip. Procedural tights must exist in both, but xvith strong nuances to cope with

the divergent contexts.

Hague, Klu\ve~ Law International, 2003).
D. Albregtse and H.P.A.M. van Arendo*ak, above n.70; A. Sa\wer, ’A Comparison of New Zealand
Taxpayers’ Rights wiflx Selected Civil and Conmmn Law Countries - Have Nexv Zealand Taxpayers Been
"Sho~t-Changed"?’ (!999) 32 Vanderbi/t Jom~al of T~nmalional Law, 1345, and P. Bake~ and
G~oediaagen, The Protection of Ta~,Tbrg’et~- Rights- An I,~ter~mlional Codifl~lion (London, European Fhaancial
Forum, 2001).
D. Sandier and E. Fuks, above n. 75.
V. Thuronyi, above n. 79, chs 1, 2 and 5.
Ibid., p. 9.
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As discussed above, tile Model xvi/l have different mea~fing and content depending

on the words used to implement the rights, tn file context of anti avoidance rules for

example, the doctrine of fi’aus ]egis has no equivalent meaning in colrm~on taw

}arisdictions.84 However, even in civil law }udsdictions its meatting and content is

different.~s It is therefore important that the drafters of the legislation or t’ules are clear on

the intended content. They should use teraninology that will give effect to that content

wittmut ambigaity that leads to a reading doxw~ of tim dolts.

The process of interpretation will differ between jurisdictions. For legislated rights it

is not }ust a matter of discerning differences between a more principled civil taw approach

and a cmmnon law approach that examines closely tim wording and construction of the

legislation itsel£ The interpretation will depend vetT much as to ho\v the courts view

legislated taxpayers’ rights - xvhat classification of legislation it falls into. If it is seen as

fon’ning part of file standard law governing adn~nistration of taxation then tile nomlal

roles of interpretation in that jurisdiction will apply. Where it is acknowledged that tile

legislation was introduced for a-particular purpose, tile courts may interpret it in the light of

both the historical intent and tim purpose of tile legislation. In civil law jurisdictions such

as Germany, Switzerland and the Netherlands the teleological approach is used to construe

the tax law so as to fulfil the legislative purpose.~ In conunon laxv juxisdictions such as

Canada, Australia, India and Israel a purposive approach is often used to give a broader

construction, particulaxly in the context of general anti-avoidance rxttes.~

Rules sucli as general anti-avoidance rules can be seen as a broader t3qpe of role that has

an overatct~ing application. Taxpayers’ rights should at least be seen in Otis light. A

purposive interpretation is also more likely to support the principles set out in the fttst part

of this chapter, that form the basis for most tax systems.

Ibid., p. 158.
Ibid., pp. 159 160.
Ibid., 1, p. 36 et seq, particularly pp. 1,16-147.
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A preferred approach to interpretation by taxpayers xvill be where taxpayers’ fights,

although contained in a ~ax act, are interpreted in the same way as oilier fights legislation.

The European Convention on Human Rights has been incot]?orated into the legislation of

many member countries and the courts have developed a strong teleological approach to

interpretation to ensnze that Convention fights fitlftl thek object and pur13ose.S8 The effect

has been that an interpretation ’that builds on the rules of public mternalional laxv on the

inteqpretation of treaties’~ is incorporated into the interpretative process of the member

states.

Different methods of legislative enforcement are discussed in Chapter 5. Whether or

not a iurisdiction uses a method that gives stronger protection of taxpayers’ rights clauses

than that afforded to other tax law, courts can provide thek own reinforcement of the tales

through the intetqpretive method they adopt. Tliis has clearly been the case in maint,’mfing

the effect of general anti-avoidmnce txfles.9~ Rishxvorth et at identify some of the influences

on judicial interpretation ~vhere courts recognise the special nature of fights clauses and the

language used?~ Although the authors refer to the New Zealand Bill of Rights, \vhich does

have special status in law, a number of these influences can apply to interpretation of an

ordinary legislative clause. They apply simply where the cotVCt recognises a clause as one

providing a fight and therefore reqtm:ing, in its view, a particutar approach to its

interpretation.

Ibid., pp. 140-141
D.J. Harris, M. O’Boyle and C. Warbrick, Low of the European Co,wottion on Huma*~ ~ghts ~ndon,
Bu~envorO~s, 1995 , p 7, fl~at fl~e Convention ’must be Oven a dynanfic o~ evolufive ~te~retafion’.
C. Ovey and R.C.A. XX~te, Jacobs & White Eu*&~a~ Co,we**lion on Human ~ght~ (3gd e~, Oxford, OUP,
2002), p. 41.
V. ~onyi, above n. 84, ch. 5. Aus~a~a provides Nus~afion. ~e co~ts were ~s~ental ~ reading
down ~e effect of d~e generN anti avoidance provision, 0~e Income Tax Assessment Act 1936 (C~), s.
260. ~fis led to legislative m~oducfion of a much more det~ed subsffmte m Pa~ ~rA of O~e same act.
However, soon after Pat* ~ZA was ~tmduced, the ~gh Cou~t seemed to reverse its approach to the
mt~retafion of s. 260, ~a cases s~ before it, to We it ~e tee~ecfion rem~ed the same but dm mterp~eta~on xvent fixll c~cle. See I.C.F. .pB,
intended. ~e s ~ . ..... :*-- ~*~a~urne ~e Laxv Book Company Ltd, 1972) fo~ ~m analysis of

its ori~al app~cafion and ]. Woncymer, AuxO~dan Income Tax Pdndples and Po/i9, (2nd e&a, Sydney
BuRe~vozfl*s, 1993), ch. 20, for a description of ~m changes m mteq~refive approach.
P. ~shworfl*, G. Huscroft, S. Opfican and R. Maboney, Tl~e New Zealand Bill ~ ~ghts (Oxford, OUP,
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The first point they make is that some tights are expressed generally, but will have

specific applicati°n’9~ The’ content of a right depends very much on how restrictively it is

applied. An interpretation that recogmises the importance of giving rights meaning will

extend their reach. Administrative review in co~m~mn taxv jurisdictions traditionally has

been somewhat restrictive in scope. Hoxvever, both the courts and the legislature have

recogmsed over the years that as modem bureaucracy becomes more complex, there is

rationale for extending the scope of a&ninistrative review.93 Tiffs recogmtion has led also to

an acceptance by the courts that they xvill themselves on occasions broaden the scope of

judicial review2a As dmy interpret legislated taxpayers’ fights, the courts may adopt a similar

purposive approach simply because the}, are interpretkag rights.

Rishxvorth et al point out that rights ’set a benchtnark for acceptable govermnental

conduct and kaxv’2s It does not mean that the fights have to be encapsulated in a separate

bill of rights to have tiffs effect. It means tlaat xvhen legislation is being interpreted its

application should not fall below the benchmark set by the rights. Obviously, that in itsdf

is a matter of interpretation. However, shnply arfictflating rights in law gives fl~em greater

emphasis aud presence in the n:~inds of judges titan when they are o~fly hnplied. It sets a

standard that develops in content and meatfing over time. in fl~s sense, Rishxvorth et al

identify fights clauses as either confftrmatory or amendato~-T?~ By this tlmy mean that rights

will either confn~n existing values or amend and transfor~n the system through the

introduction of fights that have been previously missing or imperfectly realised2~ An

example of the latter xvas the amen&:aents introduced through the va~ous US taxpayer

2003), ch 2.

See, eg., C. Eimght, FederalAdmi,~iytralive Law (Sydney, The Federation Pressl 200!), pp. 6 7 and O. Hood
Phillips, p. Jackson and P. Leopold, O. Hood Phillips & Jachao~: C~*stil~liona/and Ad*~islra!ive I~a~v (Sfl~
edn, London, Sweet & M.axxvell, 2001), pp. 648 650.
This has arguably been the case m botl~ the UK cases, Assodaled P~vi*tda/Pf~I~*~ Houses ~,. 1~ ed~esbu9
C~rp~,~&,, [1948] 1 KB 223 and Coundl~CivilSet~&e U*~ion* v. Minister for lhe CivilSe*~ice, [1985] AC 374.
P. Rish\vorth et al, above n. 91, p. 26.



rights bills in the 1980s and 1990s, m, cluding for example, reversing the onus of proof in

assessment disputes2~

A further point made by Rishworth et al, particularly pertinent to common taxv

jurisdictions, is that a legislated right could be interpreted restrictively to coincide with its

existing common law meaning or it could be interpreted broadly2~ A broader reading could

widen the interpretation of existing common law fights, extend the scope and effect of the

rights, provide more effective remedies, or do a combination of the three.*°° Simply

legislating an existing right does provide the oppormtffty to revisit its interpretation.

The context and broad approach to interpretation are important. However, as Article

3 of the Model in Chapter 9 includes an interpretation clause, it is usefill to examine ho\v

dais should be applied. Here we can draw on the approach taken in Nexv Zealand, where

the interpretation clause plays a significant role. Although it is backed by other sections that

reinforce the application of the Bill of Rights in instances of potential contradiction,

Rishxvurth et at summatise the methodology applicable specifically to the interpretation

clause that flmvs from the Bill of Rights and the \vay it has been considered thus far by the

courts.~0~ Applying the four steps they idend~, to the Model:m2

1. Is fliere a protected right fliat is affected by another enactment? T!ffs reqt~&es

consideration of the scope of the protected right.

2. Would a suggested meaning or pro-ported application of the other enactment be

inconsistent xvith or conflict xvith the meaning of the protected tight? This

reqttires in part exploration of the limits inherent on the protected rights. If there

is a poter*tial conflict or inconsistency only then does the next step apply.

98 A. Greenbamn, above n. 55, p. 371.
99 P. Risbxvorth et al, above n. 91, p. 39.
~lm Ibid.
m* Ibid., 133.
i~ Ibid.



Pd*Mp/es and Interpretation

3. Is it possible to interpret the potentially inconsistent or conflicting enactment m a

way which avqids dae inconsistency or conflict?

4. If such an interpretation is possible then d~at is the meaning that should be

adopted. If such an interpretation is not possible only then xvoul~ a court make a

declaration of incompatibility. To the extent that an interpretation is possible tbat

lhl~its the incompatibility with the enactment, that interpretadon should be

favoured over an interpretation that does not.

Tl~is is an approach that is famifiar to corm~xon law jurisdictions. Hoxvever, it floxvs

naturally from public international laxv and the inteq~retation approach taken to make

international treaties as effective as possible. This is particularly file case in Ore

hlterpretatio~x of hmnan tights instruments. The adoption of an interpretation clause in tile

Model is explored in more detail in Chapter 5.

E Convergence

Despite ti~e barriers to consistent interpretation across jttdsdicfions, there are a range of

forces, otlaer than economic forces, d~ving convergqnce. They include the interrelationship

between different legal systems, tile conmmn adoption of tile principles outlined in this

chapter and fire wide acceptance of tile concept of taxpayers’ rights discussed in Chapter 2.

It is bdghly unlikely that there will ever be one tax system. Even at the broadest level and

where ti~ere is strong economic incentive, tile EU prm~ides an excellent example of the

difficulties in conforming different tax systems. However, as international investment and

world trade become increasingly hnportant to every jurisdiction, there will be elements of

COnvergence. Tire focus by revenue authorities on improving the efficiency of tax
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administration and procedure has extended across borders. The influence of the IMF and

World Bank, discussed m Chapter 2 has encouraged some broad similafity in approach to

tax administration. The following chapters will illustrate commonality in approach to tax

administration and procedure, where taxpayers’ rights are found.

At die level of specific rights dlere xv~ also be increasing convergence. Although

there is seldom one meatfing for terms used, a cormlmn definition of content develops

over ~ne as clauses are intet]preted in the light of specific cases. The more sophisticated

legal systems begin to reflect in their domestic systems the changes that are encouraged

through membership of international agreements dial set increasingly higher standards.

The framework of fights slowly expands and reinforces those higher standards as a general

expectation xvidtin any tax admitlistration.

Nonetheless, there will be numerous particular fights where die cotmnon definition

is not required or is impossible to find given the peculiafities of different legal and tax

systems. A cormnon conception of effect xvill exist at the higher level. The implementation

to give that effect xvill require widely different measures. Tltis does not undermine

argument for a Model.

It is argued that a Model is ~lxely, necessatT and rdevant as a standard for best

practice hi tax adn~nistration. However, it is important to remember that the Model will be

translated into different legal systems. It will not transform diem into a uniform set of

rules. Tile similarAdes may be misleading as the act and effect of translation are likely to

change the nature and content of the fights to suit die legal system. Hopefully, the effect of

the fights xvill be die same. The outcome will be to provide the filll measure of protection

intended by die Model, but in the context of that legal system. It is therefore important to

understand at fl~is point that die Modal will not resolve differences in tax adn~aistradon

and procedure. That is not its aim. It will rather provide a set of fights d~at should be given
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effect in each tax system. There may be convergence, but that will be because of other

forces of change and not the adoption of the Model.

CONCLUSION

The Yormulafion of an}, tax policy is based on underlying principles that shape the

subseqnent legislation and administrative t’ules and procedures. The traditional pfinciples

used in bencl~narking tax systems are almost all relevant to some extent to taxpayers’

rights. The Model xvill reflect the revised definitions identified in the first part of Otis

Chapter in its formulation of fights. They will help to shape the fights to ensuxe that they

fall x*dtl~ a widely accepted policy framework.

Once the rights are formulated and there is proliferation in statutot3’ instruments and

a&rmfistxative rules and procedures around the world, there will be more interest in the

comparative interpretation of fights.~°~ The jtttispt~dence of taxpayers’ fights xvill grow and

tiffs xvill assist in the development of a comparative view of the interpretation of taxpayers’

tights.’"~ Tbis *nay lead to difficulties. For example, assume a jurisdiction xvith an active

court but an undemocratic government or an economy in the early stages of development.

An acOve court could drive the development of fights more quickly than the legislature

hatended xvhen enacting them. Hmvever, this element in the process of convergence

provides the momentum for setting an accepted benctunark of good practice in tax law and

administration. As seen in Chapter 2, the development of taxpayers’ rights should provide

substantial benefits for the tax adia~nistration as well as taxpayers. Even where the

transplant of legislation is sociologically inappropriate, a pm’posive interpretation by the

The 1990 OECD Sm,-,,ey, above n. 70, was simply an early example of a general deslxe to compare rights
~vttich shows no signs of abating.
This can already be seen from such works as H.J. Ault, above n. 79; V. Thuronyi, above n. 84 and D.
,\lbregtse and H. Van Atendonk, above n. 70.
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courts can redeem the rights clauses and give them meaning that is effective in the

economic, legal, social and cultural context of the tax law for that jt~sdiction, ms

Although the content of rights might change slightly, it is nonetheless important to

establish a frame\vork of rights that can be used in the reviexv of an}, system of tax

administration. As discussed in the context of human rights in Cliapter 2, there can be a

cotmnon understanding of which broad rights are appropriate wittfin a tax system. The test

for a particuiar jurisdiction is whether a broad right of a particular kind exists. Once that is

established, it is possible to examine its content and application. Although they will vat3,

with the legal, social, polilical, economic and culttttal environment, the question is wbether

the protection is sufficient, or whetl~er there are gaps.

Chapter 2 provided the rationale for a Model. Cbapter 3 has demonstrated tlie

importance of keeping the rights chosen in broad agreement xvith the principles tliat

generally underlie tax systems. It has also shown that although interpretation of fights xxCdl

cause tlaeir content to differ in practice, there will be some convergence over time. It is

these differences depending upon context that emphasise the importance of the Model as a

guide to best practice rather than a particular set of noes. Chapter 4 now analyses the

context which gives xveight to the argument that a Model is both thnely and beneficial. It

then proceeds to classit~, the rights contained in the Model in the light of that context.

105 p. Alston, ’A Framexvork for the Comparative Analysis of Bills of Rights’ m P. Alston (ed.), Promoli*g
Human* Rights Through Bil/.r of Rashly: Compa~live Perape~lives (Oxford, OUP, 1999), p. 1, p. 12.
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CHAPTER 4

THE CONTEXT AND CLASSIFICATION OF TAXPAYERS’

RIGHTS

I INTRODUCTION

Chapter 2 identified the basis for a general model of taxpayers’ rights grounded ha rights

fl~eo~3, and in a context of domestic and hatemational acceptance of standard setting in

taxation. The chapter emphasised that the Model should contah~ rights that have general

acceptance and that the rights should be broad enough to be adapted to the particular

context of each jurisdiction.

Chapter 3 set out the principles that underlie the tax system. It showed that they have

broad acceptance and can inform the natttte and content of taxpayers’ rights included in a

model. However, the Chapter also warned that interpretation of the meaning of both the

principles and the content of taxpayers’ rights can be bhtrred across jurisdictions so that

even fights that appear to be the same may have different substance when interpreted in a

different context. Idenfi~,ing the differences can be difficult given the inherent barriers that

hinder easy access to a common meanhag. The chapter concluded that there is a trend

towards some comanonality of meaning, wltich will hacrease with the adoption and

subsequent h~terpretation of rights from the Model.

Chapters 4 and 5 provide the framework for a detailed analysis of the rights in

Chapters 6 to 8. To analyse a right it is essential to place it in context. A broad context is

provided in flae first part of the chapter. It demonstrates the expanding role of gover~maent
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but, in response, the increasing protection of general fights and taxpayers’ fights. It shows

that a Model of taxpayers’ fights as a gnide to best pracdce in tax administration is both

timely and beneficial.

The t)q?e of fight and the rammer of its enforcement governs its nature,

intet~pretafion and application, Tile second part of this chapter provides a classification 6f

taxpayers’ fights in the context of file mechanisms for their enforcement. Chapter 5

explores those mechanisms in detail to identify the strengths and weaknesses of each. It

will be demonstrated that the natttte of file tights included in a model of taxpayers’ fights

depends upon the method of enforcement used.

II THE CONTEXT FOR A MODEL: EXq~ANDING GOVERNMENT

It is beyond file scope of this thesis to provide more than a ct~tsot3, ovet~,iew of file legal

and political environment that must shape an), model of taxpayers’ fights. However, it is

important to provide an overview of recent developments that influence file rxfle-making

environment and the nature of the rules that depend upon it. This in turn provides the

basis for arguing that a Model of taxpayers’ rights is timely and beneficial.

John Milton once said:a

The power of kings and magistrates is nothing else, but what only is derivative,

transformed arid committed to them in trust from the people to the common good of

them all, in \vhom the power yet remains fundamentally and cannot be taken from

them, wifl~out a violation of thek nat0xal birttu’ight.
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The Con#x! and C/assificalio*l of Taxpayers’ Rights

That is the basis for democracy and, arguably, it is only in democracies where there is

genuine operation of the role of law2 that taxpayers’ fights can have real meaning.3

Nonetheless, most jt~sdicfions rely for their economic survival tbxough foreign direct

investment on some level of recognition of legal protection, albeit that the protection

afforded to foreign investors is somethnes greater than that provided to cirizens.4

Axguably, what is meant by the rule of laxv can determine the extent to which citizens

can rely on fights given to them by law. Hayek states that:s

Stripped of all technicalities tlfis means that goverument in all its actions is bound by

rules fixed and announced beforehand -rtfles which make it possible to foresee with

fair certainty how the authority ,,viii use its coercive poxvers in given ckcumstances,

and to plan one’s ind[vidual affairs on the basis of dfis kimwledge.

Neumann argues that Otis is ~imply recognition of procedural justice and it is in Hayek’s

effective addition of a moral dilnension to the concept of the role of law that he gives a

broader meaning to the concept that dislinguishes conditions under a free government

J. Milton, In The Tetttttr ofIO)gs attd Magistrates (Glided Lyon, London, Matthew 8inmaons, 16491.
A.V. Dicey, Introduction to the Slu@ of lhe Lau, of the Constittttion (10th edn, London, Butte~vorths, 1960), p.
183, was an early proponent of the concept of the rule of law as a feature of tl~e English constitution and
it is a pkrase that has taken on a far wider meardng, e.g., J. Raz, ’The Rule of Law and its Vixme’ ha R.L.
Cumungham (ed.), La’betgy and the Rtde of Lair (College Station, Texas A & M Uulversity Press, 1979), p. 11.
Tlfis is brought home by tim example of the charges leveled at ~fikhall Khodorkovsky, the Russian oil
billionaire, and Yukos, the oil company he controlled, for tax evasion. According to a Special Report ha
The Economist ~{ay 2Pt - 27ea 2005), pp. 24-25, "Last December, in a transaction surreal even by Russian
standards, Yuganskneftegaz, Yukos’s main production arm, was forcibly sold ha another rigged auction, to
a company registered at a prm4ncial grocer), shop.’ iXfi: ,Mxdrei Illationov, President Pulin’s economic
adxqser is reported to have called it ’the swindle of the year’ (at p. 25). Whatever the truth of these
allegations of rough justice, them was a general perception fl~at the rule of law was not consistently upheld
and that this affected taxpayers’ rights in particular.
qq*e PRC has recognised the appeal of a uniform set of tax laws with d*e gradual unification of the tax
regimes for both resident and non-resident corporate taxpayers: discussed in W. Chart and I. Wong, "The
Taxation of Foreign Investment Enterprises and Foreign Enterprises’ (2005) 11 Asia-Pattie Tax Bullelin,
447.
F.A. F~ayek, The Road to Serfdom (London, Roufledge Press, 19,t41, p. 54.
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from tbat under an arbitrary government.6 Neumann calls this a thickening of the rule of

taw.7

Neumatm defines the rule of law as a ttfin concept without added moral content,

where ’there are certain n~aimum external standards for law and for legilimate state action’

that make a system not morally but legally good.8 The tlfin concept provides the basis for

arguing that there is tafle of law in some jtttisdictions although the content of that law that

may be morally repugnant. It is also relevant to the discussion of which fights should be

included in the Model in Chapter 6. Given that taxpayers’ fights exist in some form in an),

jurisdiction that is not collecting revenue tktough arbitrary expropriation of property, it is

helpful to begin tl~ere with a tlfin concept of the txtle of law and add moral content

thereafter.

In examining the ideal context for taxpayers’ fights, ho\vever, arguably it should be a

democratic regime in which the rule of law as a thicker concept can be applied as the moral

dimensions of justice and fairness are more obviously present. This is by no means certain,

as Blackstone obserced, for politicians who exercise the sovereignty of an absolute and

unconditional majofity in a democracy may exercise that power unchecked.9

To counter Blackstone’s concern, democratic government is nowadays based Upon

some form of separation of powers to prevent the re-emergence of the problems seen in

M. Neumarm, The Pade of Law: Poh?id~tg Ethic.r ~agmn, VT, Ashgate Pub~slm~g, 2002), p. 3.
Ibid., p. 5.
Ibid., p. 7, wifl~ an expansion of tim mea~lg of Iris definition in ch. 2. In later chapters Ne~l expires
how moral ~d efltical principles c~ add conmnt effectively m the ~e of la~v, proxdded we are re~sdc
about its ~fi~ me~g. ~e Inmmafion~ Cow,fission of J~sts, The Rule ~w itt a F~e Sode~,, wor~g
paper on dm Rtfle of Law ~ew De~i, ln~a, International Confess of J~sts, 1959), p. 313, is reco~sed
as a ’flfick’ ~eoty of law md is ro~y cdficised by J. Raz, Tlse Attlhoti&’ ~v: Esso,* on ~w a~*d Morally’
(Oxford, Clarendon Press, 1979), p. t96. Sampfozd prox~des a broader ~alysis of flmo*Jes of flxe ~e of
law kt C. Sampford, ~lm~eclivi~, a~d the ~de ~w (Oxford, OUP, 2006), ch. 2.21st cent, conceptions
are explored ~ S. Zifcak (ed.), ~conceivi~g the ~de q~*w ~ndon, Roufledge, 2004).
W. Blackstone, C~mmentaties on lhe ~11,s ~Et~gland (Clficago, U~versig of Clficago Press, 1979), vol. 1, p.
91.
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The Context and Classification of Taxpayer’s’ Rights

democracies partictdarly in tim ~st half of the 20th centm3,.t° Theoretically the executive is

responsible, as in the US, directly to the people; or, as in the Westnfinster System, to the

legislature. The legislature is elected by the people. Judicial power rests with the courts.

Judges are usually appointed, not elected, and do not participate in political activity. This

protects them from the necessity of applying the law to satisfy the wil! of the majority. It

enables d~em to maintain the independence necessat3’ to effect the impartial adixaiifistration

of justice and to act as a check on the other branches of gover~m~ent,tt

Largely a feature of the last 50 years, ’making judges responsible for testing the

legithnacy of laxvs passed in the name of the people, against rules and pr~ciples that 9xe

embedded - more or less explicitly - in a constitutional text, has flourished as never

before.’t2 Not traditionally a feature of European jurisprudence, the roles taken by the

Get, nan Constitutional Court, the European Court of Human Rights and the European

Court of Justice have made tiffs approach more acceptable. The drive towards judicial

autonomy has meant that goverurnents not seen as democratic will still usually operate with

at least some of the elements of judicial independence,t3

,u    Developed in the 18th and 19th centuries through the US Constitution in partictflar.
Theorists such as Montesquieu, Locke and Hobbs were influential in the development of
modem constitutional gover~maent. See, e.g., C. Montesquieu, The Spit# oflhe Laws (1989
translation), Cambridge Texts in the Histo*3’ of Political Thought, (Cambridge, Cambridge
Urdversity Press), p. 157. The idea is explored further in D.M. Beatty, The Ultimate Rule of
Law (Oxford, OUP, 2004), ch. 1.

In the US, the political batlles over the confirmation of presidential appointments t° the federal bench
~d Supreme Court sometimes reach epic proportions. See, e.g., ’The battle over the judges: Armageddon
for the Senate’ The Economist, ~ay 21~ - 27t~ 2005), p. 35. The ardcle includes an interesting table (at p.
36), showing that tim percentage of confirmations of presidential judicial appointments to die District and
Circuit Courts ranged from 61.5% for President Clinton in 1999 dttougb to 97% for President Carter in
1977. However, ~:esearch has shown that appointees often do not satisfy the hopes of their pzesidantial
appointers as the}, exercise their independence of thought. See fitt~er, L. Tribe, God Save This Hottottrable
Court: How the Choice of Supreme Court Jmtices Shapes our HistoO’ (New York, Random House, 1985); R.L.
Pacelle, The Supreme Co~- ol it- ~ Amedcatt Politics." The Leaa Dattgerous Branch (Boulder, Westview Press, 2001)
and D.M. Beatiy, ibid.

~" D.M. Beat*),, above n. 10, p. 2.
n Mthough the effectiveness decreases with the autocracy of the executive and the proper functioning of

the tax adnfinistration. See, in die historical context of die Venezuelan tax system, M.C. Arocha,
’Cormnents’ in R.M. Bird and M. Casanegra de Jantscher (eds), Impmvit~g Tax Admitdslration itt Devdoping
Cotmtdes (Washington DC, IMF, 1992), p. 336.
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Fundamental to any democratic system is the principle that the organs of

government are subject to mutual checks and balances,a4 However, this is not ahvays

effective. In recent years the executive arm of governments has grown in importance,

increasingly and, perhaps necessarily, usurping the role of the legislature. Many of the

powers that the executive arm exercises are too broad; too complex; too detailed, for the

legislature to be able to participate in, more than to act in a monitoring role. The size and

extent of the activity of the executive and its public service places a heavy burden on the

courts, as they seek to arbitrate on the meaning of the law, particularly when it requires the

overturning of executive decisions. As they exercise their roles in the midst of such

complexity, it will be shown, for example in Chapter 5 in the context of enforcement, that

standards are becoming increasingly useful as grtides for all three arms of government.

Mthough theories of judicial decision-making provide a strong basis for sa}Cmg that

decisions of judges are removed f~om bias and personality, the majority of lower courts

with btttgeoning workloads simply do not have the luxury of time knowingly to integrate

broader issues of principle into their decisions,is Beatty argues that it is time to focus not

on what judges should be doing, but on ’how cot~tts actually exercise their powers of

judicial review’.16 Practice suggests that the deske for the courts to act as a check on the

activities of the executive is not always met.

Discussed in F. VaMstendae~ ‘Lega~ Framew~rk f~r T~a~n~ in V. Th~r~n~ (ed.)~ v~. ~ Tax Lan~ Desi~
and Dmflit~g (Waslfington DC, ~’~, 1996), p. 16. For a gener~ discussion, see P. Keyzer, Comtitutiot~a/~n,
(2nd echh Sy&~ey, Lems Ne~s, 2005), p. 14. Up ~e d spectfica~) m Aus~afia m Ctm ~eng ~t~ . Mi tster~
Im**dgration, (1992) 176 CLR 1 axd M. t~. Ho’den, ~o. 2] (1984) 156 CLR 352. Habermas would ar~e flint
~fis is the appropriate role of ~e ju~cia~,, to rid fl~e process of democracy of its ~eq~fies m~d
arbitra~ess: J. Habermas, Between Facts and No,ms: ConO~ution* to a Discom~e TbeoO, ~v and Demo~aff.
(Canbfidge, ~’~, ~,~T P~ess, 1996), p.107.
Writers such as Dwor~ ~d Posner have large bo~es of work ~at pro~de flae theorefic~ analysis of
decisions even h~ hard cases fl~at surest judges do or should effect such ~tegra~on. In most j~s~cfions
~m larger roarers of p~ciple are reco~sed only at fl~e level of tim lfigher corms.
D.M. Bea~,, above n. 10, p. 34.
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The Context and Classification of Taxpayers’ Rights

The problem for die courts is that administrative decision-making is often not

subject to the laxv, except m narrow procedm’al areas,t7 This leaves large tracts of what

effectively is the laxv, unguarded by an independent and inapartial judiciary,. Some argue that

it strikes at the heart of the democratic fortn of government. Sir Gerard Bretman, then

Clfief Jusdce of Australia, recalled Lord Hailsham’s statement dlat, ’We live under an

elective dictatorslfip, absolute in theory if !fitherto thought tolerable in practice’.18 The

Ct~JefJustice noted dlat, in Australia:t9

[the] description is close to the maxk....But there are dangers in maintaining a

structure which lel~ds itself to the concentration of political power in the Executive

Government. There is a risk of efficiency turning to tyranny....The traditional checks

and balances are h~adequate to protect minorities and the interests of individuals.

This description may be overly pessimistic. Nonetheless, as the separation of powers

is based on checks and balances, it is timely to consider any means to strengthen the

understanding of how the checks and balances can operate, particularly where one arm of

government in a jurisdiction may be more powerful than another. Guidelines and standards

both domestically and inter’nationally can assist law-makers, judges and administrators in

tlie proper exercise of their powers.

It raises issues for tax admi~stration. Tax law is complex and voluminous. Revenue

authorities are often given extensive discretion. Although the substance of tax law is ahaaost

always subject to review by the courts, tl~is is much less the case in its administration.

Discussed in D. Bentley, ’Formulating a Taxpayers’ Charter of Rights: Setting the Ground Rules’ (1996),
25 Australiatt Tax Review, 97 and ’The Taxpayers’ Charter: More Than a h,fissioa Statement’ (1995-96), 4
Tax’alton i~ Auxlralia Red Edition, 259.

~ In Iris 1976 Dhnbleby Lectttte, cited in d~e 1998 Inaugura] Sir Gerard Brennan Lecture, (Bond Univetsit3,,
Gold Coast, Australia, 21 February 1998), p. 15.

19 Ibid., p. 15 and p. 17.
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Chapter4

Taxpayers’ rights are therefore largely concerned with the effect of tax adn’dnistxation as it

is administered by the revenue authority bureaucracy. They provide usefifi checks on

power.

In democratic jul:isdictions there is concern over the extensive power and autllority

of the executive, th*ough its bureaucracy. It is interesting to note that the IMF and World

Bank, in particular, have been providing guidance to numerous cotmtries over a number of

years on the reform of their tax systems. Much of this guidance is based on standards

developed to best ensure success.2° Man}, of these count:des are viewed as fledgling

democracies. Some would be considered undemocratic.21 However, the nature and

importance of revenue collection is such that even in the most undemocratic cotmt~ies this

is one element of tim legal system that all regimes try to ensure operates as efficiently and

effectively as possible.22 Developing countries and those in transition are encouraged in

this approach by the IMP and the World Bank, as discussed in Chapter 2. These countries

face problems where they have either weak courts or a weak bureaucracy.

As noted by V,uistendael,~ in some iurisdictions the judicial system does not

function effectively and this constitutes, ’a substantial impediment to the rule of law in tax

matters.’ This problem is compounded if there are flaws in the operation of the legislature

and executive. Gordon and Thuronyi suggest that tax reform should take place with

appropriate collaboration between tile executive and the legislature.24 The}, note that this is

particularly dif~cult if there has not yet been tile opportuuity to properly establish a tax

V. Thttronyi, above n. 14, vol. 1, xx’vii.
There ate numerous agencies charting democratic development. For a listing of many of the better
recoguised, see the Democracy Research Guide, The National Endowment for Democracy,
<wxw, v.ned.org>, 1 November 2006.
For a ~eview of developments in d~is direction across a range of developing countries, see R.M. BKd and

M. Casanegra de J,-mtscher, above ft. 13.
Above n. 14.
R.K. Gordon and V. Thuronyi, ’The Tax Legislative Process’ in V. Thuronyi, above n. 14, 1, p. 7.
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legislative process.2S It would leave effective responsibility for the legislation and

administration of the tax law squarely in the hands of the executive.

In many jurisdictions, without some adherence to dae rule of law, corruption

flourishes.26 Even hi the most established and stable democracies comapt practices exist

and are routinely the subject of inqtfiries and commissions. However, the d~teat to dae

proper achninistradon of the tax system is most serious in those jm~sdictions where bribeIT

and corruption is rife.-~7

Logically, there would therefore be a conlJnuum that begins with countries that have

little in the way of the rule of law (even in Nemnann’s dfimaest form, i.e. effective but

widmut moral content) and seek to extract revenue from their citizens by methods

generally accepted as inappropriate. Tiffs is most conmaonly seen hi countries experiencing

civil war. Their lack of success in raising the necessatT revenues to support the

gm, emment’s programs xvould usually be reflected in their level of economic development.

Taxpayers’ rights would largely be afien to these jtmisdictions, at least in substance if not ha

form.

Alung the continuum there would be other cotmtfies that, although not fillly

democratic or generally known for a strong system of law, nonedadess would have systems

in place to ensure collection of revenue. These would usually be accompatfied by limited

taxpayers’ fights, such as the right to appeal against an assessment. Developing countries

and countries in transition are often represented in Otis group.~8 The effectiveness of

taxpayers’ rights would depend very much on the operation of the procedural rules and

Ibid., p. 1.
Reflected in the xvork of Transparency International.
C’E. McLm:e, Jnr and $. Pardo R, ’Improving the Administration o f the Colombian Income Tax, ! 986-88’
in R.M. Bird and M. Casanegra de Jantscher, above n. 13, p. 125, p. 135.
Ibid., a rectttrent theme in R.M. Bird and M. Casanegra de J~a~tscber.
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safeguards and the respect by adia~fistration officials for the system?-9 It is as these

jurisdictions introduce reforms of the tax system that there is most scope for use of a

model of taxpayers’ tights in guiding the shape of the legislative and admitfistradve

framexvork.

Luogaz0 identifies the factors that both encourage and mih’tate against change, based

on research in the context of Tanzanian tax reform. Factors that are likely to prevent

change tend to focus strongly on administrators’ fear of loss of autocratic control of the tax

system and include:31

fear by bt~reaucrats of a loss of poxver, particularly if they perceive limits on their

discretion;

fear of loss of revemm as taxpayers embrace their newly-found tights to oppose

prerogative powers over taxation;

fear that carefully cultivated co-operation between govermnent and business that

maintains the stares quo would be upset; and

the costs associated with implementation of reform, including the potential

invalidation of existing taxes.

Ranged against rids focus on retention of control are a range of factors that are likely to

precipitate change over time despite the strength of tile opposition. Many of these factors

Ibid., p. 135. Even in a generally corrupt system, not all tax officials are necessarily corrupt. In the most
authoritarian regime there will be tax officials xvbo hlterpret file regulations more favottrably for taxpayers
than others. See further, O-H. Fjeldstad and B. Ttmgodden, ’Fiscal corruption: A xdce or x4rtue’, (2003) 31
World Development, 1459.
F.D.A.M. Luoga, ’The Viabifity of Developing Democtafic Legal Framew°tks f°r T~xati°n in Devel°ping
Countries: ~omeq ~essol ...............     n~ fr.m T~n~.nizrl Tax Reform Extmtiences’. Lan*, SodalJuslice~ g.~ G/obalDevdopmeltt
(2002(1)), p. 27, <elj.w~mvick.ac.uk/global/issue/2003-2/luoga.html>, 6 September 2006,
Ibid.
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,~e cot~maon to bodl developing and developed comxtries and some of the more important

can be grouped into thxee broad areas.

The first group flows from the sheer force of change driven by the economic, social

and teclmological envirortment.3~- As governments are forced to refom~ thek tax policy to

cope with these changes, the economic imperative of establishing a broader tax base

requires a slffft in approach widen the tax adnffnistration.33 Tiffs drives a response from

taxpayers. Tliey become aware the level of tax they pay compared with the public benefits

dmy receive, particttlarly in developing countries in fiscal crisis, wbere the impact of change

on die taxpayer is greater.34 If taxpayers are suddeN}, required to pay substantially more tax,

they want to see some benefit for their real sacrifice.

The second group reflects the broader issues influencing the context for change. The

focus on governance, integrity and transparency has forced its way into ever3, area of

decision-making. Take d~tee examples: the global response to corporate collapses such as

Enron both legislative and through changes to international accounting stand~ds; the

response of supranational organisadons such as the OECD to issues such as harmfirl tax

competition; and the international implementation of anti-terror legislation. Govetmnents

ate no longer insulated from international pressure to exlffbit at least the semblance of

compliance with agreed standards. More specifically for developing countries, aid and loans

are increasingly linked to genuine progress on good governance, reflected, for example, in

the IMF Co& of Good Praclices on Fiscal Tra*t~oa~n~.35 Luoga relates that in Tanzania public

awareness of the requirement for good governance is forcing the goverrmaent and

K.C. Messem, Ta:,- Po/iO, in OECD Cbutllties: Choices attd Cot~icts (Amsterdam, IBFD Publications BV,
1993), p. 27.
R.M. Bird and M. Casanegra de Jantscher, above n. 13, ch. 1.
F.D.A.M. Luoga, above n. 30, p. 28.
Available at <www.imf.org/extemal/np/fad/trat~s/code.htm>, 6 September 2006.
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bureaucrats to broaden public consultation to engender file public cooperation required to

implement change.36

~lae third ~oup reflects the development of a more orggnised public response to

cliange. Tltis has been more obvious in the political changes forced by the public response

to dubious elections, as in Ukraine’s Orange Revolution of 2004-5 following allegations of

endemic com~ption, voter intimidation and electoral fraud. Even in the most autocratic

regimes, such as Zimbabwe, opposition members of Parliament are emboldened to speak

out against d~e excesses of the txfling reginae.37 Luoga reports that in a developing countt3’

sucli as Tanzania, the growth of multipazty pofitics has ’invigorated criticat scrutiny of

government affairs ....It means therefore the parliament is becoming more accessible to

the public and increasingly receptive to ideas from constituencies in legislating’.3~ Luoga

fimher notes that in developing count.des, taxpayers have been more willing to use their

capacit3, to paralyse the state by refusing to collect or pay taxes)9

Most jurisdictions are now strix~ng to operate within at least Neumann’s thin form of

the nile of law. Even if they are not generally regarded as democratic, the demands of

foreign investment and the other elements of change identified above increasingly reqtti~e

that their tax systems at least reflect the basic rights expected of a stable tax system.

Progress on one front, however, is countered by deterioration of taxpayers’ rights on

another. Many jurisdictions, even thougli they may not have mature or effecfive judiciaries,

will experience ffm domination of the executive in the development of their tax system in

the way identified by Sir Gerard Bretman and Lord Hal]sham. This experience will groxv

with the pleflxora of role-making that is increasingly a feature of modem society. The

F.D.A.M. Luoga, above n. 30, p. 28.
See, e.g., the major amenchnents to the new constitution of 2005 proposed by the Movement for
Democratic Change (but reiected by the Governnxent) to incorporate st~gent human rights protections.
Second Reading of the Constitution ~Mnendment 17 Bill in Parliament, Tuesday 23 August 2005, Hansard

(Zimbabwe).
38 F.D.A.M. Luoga, above n. 30, p. 29.
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advantage of mature democracies is that they at least have the benefit of an active

legislature and the generally effective operation of the r-nle of law m support taxpayers’

rights. However, even the most mature democracies carmot always rely" on their current

systems to ensure taxqpayer protection, given the volmne of ,-tOes that reqltire

implementation.40 The development of accepted standards of administration prmddes a

useful set of arguments against excessive exercise of power.

III THE CONTEXT FOR A MODEL: INCREASING PROTECTION

Tax a&ninistradon is notorious for its complexity and, often, its l~ck of accomltability.4~

One only has to review the search and seizure legislation in a number of jurisdictions, m

see the significant powers of tax administrators.4z On die oilier hand, revenues must be

collected to fund govermnents. There is a tension that will grow with advances in

technology, and as societies become increasingly international in content and oudook.

For those govennnents most focused on the preservation of die t-ale of law with a

broader content, they protect their citizens with a constitutionally entrenched bill of ~ights.

As the executive arm of govetaunent inevitably becomes more poxverfnl in order to cope

39 Ibid.
~0 It is widely recog~fised as a problem. See, for example, the Australian Tax La\vs Amendment (Repeal of

Inoperative Provisions) Act 2006 designed to reduce the sheer volume of legislation in use. "Iqm problem
is discussed in J. Corker},, ’On Literalism, Rule of Law and Due P~ocess’ (2003) 13 Revemte LawJounml, 1,
and in relalion to international complexit), and tax compliance: D.R. Tillingbast, ’Issues of Internalional
Tax Enfozcement’, in H.J. Aaron and J. Slerm:od (eds.), The Ct#is i*t Tax AdttJitffslmlt~n (Washington D.C.,

Bmokings Ins~dtu~on Press, 2004), p. 38.
~1 One proposal for imprm~xg this situation is to make the tax authority independent from the executive

and accountable direcdy to parliament. See, e.g., R. Taliercin, Desig#iJ~gpe~fot~tance: the semi-atttottomot~s revemte
attthoffO’ model itt Afiica attd Latin Amet~?a, Policy Reseaxch working paper series No. WPS 3423
C~’(tashington DC, World Bank, 2004); C. Campbell and M. Bert),, ’Back to the Futtue: Is it Time to put
Revenue Canada into Conurdssion?’ (1995) 43 Cattadian TaxJoutTml, 1901; G.P. Jenkins, ’Moderrfization of
Tax Admiafistrafions: Revenue Boards and Pdvatization as Instrtmmnts for Change’ (1994) 48 IBFD
Bullqin 75; and <www.itthveb.org>, 6 Septembe~ 2006.
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with the speed of change, these goverawnents recognise that it is no longer sufficient that

citizens should have to rely for the protection of their basic tights on limited statutes and

administrative conventions.43 This may not be the only answer to provide some form of

safety net for citizens in the face of the growth of executive prover. However, it is

increasingly popular, as seen in the implementation of Bills of Pdghts in Canada, New

Zealand, South Africa and the U~ited I#dngdom.44

To state that such matters fall outside the scope of a discussion pettahfing to taxation

is to ignore the fact that taxation laxvs affect ever}, transaction undertaken. The beneficial

effect of legislation such as the Canadian Charter and the South African Constitution is

that they provide dear legal parameters within which the revenue laws must operate. This

provides guidance for the executive as it seeks to maintain its revenue base in an

iiaternational environment where taxpayers and other governments are tt3dng to erode it for

their own advantage. In desperate times, govermnents take desperate measures.4s A general

bill of rights assists in the operation of tim rule of law in revenu( matters.

Against tiffs backdrop, the power of executive arms of government x~dll inevitably

increase as society and government becomes more complex. The legislative arms of

govetmnent will pursue *note vigorously their role as the monitor of legislation,a6 They \viii

introduce more rigorous requirements that statuto*3T instruments and other regulations ate

4~ Discussed ftrtfl~er in Chapter 8. �
43 See further on tiffs flaeme, D. Goldberg, QC, "Between the Taxpayer and the Executive; Law’s

Inadequacy; Democracy’s Failure?’ [1996] B~ilish Tax Review, 9.
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act 1982; New Zealaa~d Bill of
Rights Act 1990; Chapter 2, Constitution of tim Republic of South Africa 1996; and OK Human Rights
Act 1998.

45 And always have: see B. Bartlett, ’How Excessive Govermnent Killed .M~c’ent Rome (1994) 14 (2) Cart
Jout~*al, 287.

~6 Tills was seen in particltlar in the US with dm passage of the so-called Taxpayer Bills of Rights
amendments to the Internal Revenue Code: A. Greenbaum, ’United States Taxpayer BBIs of Rights 1, 2
and 3: A Padl to the Furore o~ Old Whine in New Bottles?’ in D. Bentley (ed.), Tax75a3’ers’ Rt’ghls: At~
I~ttet?ta/ionalPer~pec/ive (Gold Coast, Revenue Law Journal, 1998), p. 347.
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laid before them for comanent. There will be more reviexv by standing cotrmfittees.47

Regulations will be subject to sunset clauses.48 However, the lack of tinae and expertise of

members of parliaments may linfit their effectiveness.49 The role of cou~ts will remain

largely that of interpreling substantive law, with a fe\v exceptions perhaps in the context of

interpretation of bills of rights. The courts will tt3, to maintain due process, but against a

backdrop of their lhnited ability to interfere with the exercise of administrative discretion.

Their significant influence will remain largely confined to the broader policy issues found Js~

bills of rights. However, their interpretation of these rights has the potential to shape the

way that tlie executive exercises its grmving powers.

The significant step forward is the growing focus by govermnents on their

responsibility to their citizens and the need to introduce broad adininistrative protection

against abuse of power. Tiffs trend is likely to continue. A concern is that it may do so at

the expense of rights that are independently created and administered. Administrative due

process xvill be effective for most citizens, who will not notice the gradual increase in

executive power. They will accept the arguments that goverrmaents need xvider powers to

protect laxv-abiding citizens,s° However, admiifistrative protection is likely not to spread

widely enough to protect those citizens who fall] whether immcently or not, outside the

standard operation of goverrmaent adinhffstration.

Valetie Braithwaite argues cogently however, that it is incutnbent upon revenue

authorities to preserve the democratic order by upholding tax system integrity and creating

For a useful description of the changhag balance of power in Westmkaster systems, see Sir G. Brermaaa,
’The Padiament, The Executive and the Courts: Roles and Immunities’, The Bt~mtan Lectures 1998-2001,
(Gold Coast, Bond University, 2003), p. 2. On the effectiveness of standing committees in a Westmfiaster
system, see t-!. Barnett, Conslitulional and Administrative Law (3rd edil, London, Cavendisb PublisbLng Lid,
200l), pp. 619 etseq.
It has become a poficy commitment for some governments. For example, see in the UK, The Better
Regula6on Task Force, Annual Report 2000-2001, p. !9, <www.brc.gov.uk>, 1 November 2006.
An interesting response to tiffs concern is found in the Canadian Librat3, of Parliament, Strategies for
Effective fi4embet~ in a~t Effective Parliament: Report on Fottr Seminars for New Membe*~ of the 38a’ Parliament,
<w\VW.pati.gc.ca/mfoxmation/libraty>, l November 2006.

117



the envixonment to maximise taxpayer compliance.sl She suggests that integtit3’ of the

system means that, ’in return for taxes, taxpayers should not only receive goods and

services, but also sound governance that is respectful and protective of democratic

principles and p~ocesses’.s2 Given the nature of a democracy, she asserts that institutional

engagement tktough education and persuasion should be combined with a commitment to

’convert democratically responsive principles of action into concrete operations and

routines in the day-to-day practices of tax officers’.s3
Tiffs �dexv is shared increasingly by tax authorities. For example, a past Australian

t.54
Commissioner of Taxation, lvlichael Carmody, regulad) expressed the �tew tha .

The conununity has the right to expect that xve are there to protect their interest

within the terms of the la\v and to promote with govetTanent changes to the law

where that interest is being challenged....If �ve are to have the community’s

confidence in thek tax administration it is essential they -knoxv hoxv �ve are operating,

xvhat to expect of us in their individual dealings with us and also that there are

accessible avenues to seek redress �vhere they do not believe we are acting according

to the standards we profess.

It is an approach reflected in the Australian Commonwealth Treasm3 s Review of Aspects

of Income Tax Self Assessment, which recornmended a nmnber of refinements to the

As has occurred internationally xxfifl* dm introduction in several jufis~cfions of ~fi-terrofism le~slafion

flint ~pacts on civ~ ~berfies.               ~        , , ......... ~ ~f fl~e Tax System’ m V. Br~O~waite
, , ~ e fit" ~d Comph~ce" ~e ~emocra~c ivl~agc .........TaxS}stem mt g ~ " 271.
(ed.), Tax’i*g Demoo~9’: UMerstandi**g Tax Avoidm~re mM Evadon (Aide,shot, Ashgate, 2003), p.

Ibid.
Ibid., p. 275.                                                 "            �           ’     " "
M. Carmod}, Future Dkecdons ~ Tmx A&n~s~afion or Confab" Confidence. ~le Essen~al B~dmg
Block’ m C. Evans and A. Greenbamn (eds), Tax Admi~¢~tmtiom Fadlg the Cha!/e*ges ~the FMm* (Sydney,

Prospect, 1998), p. 255, p. 257 ~d p. 261.

118



The Context and Class~calioli of Tax])ayers’ Rights

Australian tax system,ss These, it suggested, would redress the balance of fairness in favour

of the taxpayer and make the tax system more flexible,s6

There is recognition that with the expansion of government, increased responsibi~ty

is placed on the executive in its adn’finistration of the laws. Revenue authorities, as

Braithwaite argues, play a particularly important role in safeguarding democracy and the

rule of law. Although the scope of legal protection is broadened at the lfighest levels, the

day-to-day achnhfistrafion of the tax t’ules and processes falls increasingly within tim

discretion of the executive, so that legal constraint is lhnited and difficult m enforce.

Fortunately, the revenue authorities in many jtudsdictions have recognised their

responsibility to maintain the integrity of the system. Cynics argue that this may be in part

because it increases taxpayer compliance and enables them to perform better against their

targets. Nonetheless, these revenue authorities are demonstrating the ’basic respect for the

democratic principles of participation and accountability’ that legithnates fl~eir actions.5v In

doing so, they are increasingly co-operating to develop appropriate standards of tax

administration.

The context discloses therefore that there is increasing recognition of taxpayers’

rights. This is flowing in two directions. The first is an increase in recogtfition of

fiandamental rights in the context o[ bills of rights and sin~ilar instruments. The second is in

the context o~ the expansion of administrative protection of- rights, given the limits on

general legal protection of taxpayers’ rights in the day-to-day application of" the tax roles

and processes. Development of" acceptable standards o£ taxpayers’ rights is therefore timely

and beneficial. However, it is also inaportant to consider the content of the rights. As will

Australian Govermnent, Reporl on Aspecls of htcome
<www.selt~assessment.treasm3,.gov.au>, 6 September 2006.
Ibid., p. 5.
V. BraiRxwaite, above n. 51, p. 287.

Ta:~" Self-Assessment (Canberra, 2004),
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be seen in the discussion below, the mariner of enforcemer~t can have a significant effect

on the content of a tight, underlining the importance of current trends.

IV AN OVERVIEW OF TYPES OF RIGHTSss

Taxpayer protection varies, depending upon the rights to be protected and the method of

enforcement used to proxfide that protection. Usually, meflmds of enforcement flow

naturally from the rights that a society sees as needing protection. The first question is:

what rights are protected? The list is long. For simplicity, we can identi~T two main types of

rights, which can then be broken down into different classes, according to thei~ method of

enforcement.

The first t3~pe of right encompasses the ordinat3, riglits of most taxpayers who

attempt to comply with the law and want to see fairness and efficiency in the daily

operation of the tax adininistration, collection and enforcement process. These rights tend

to occur at the interface between the tax collection authority and the taxpayer, and focus

on process.

Rights of this kind are protected by both legislative and administrative measures, but,

as discussed below, the scope of the tights depends largely on the nature of enforcement.

The charters of taxpayers’ riglits in Canada, New Zealand and Australia, for example, all

state that the revenue authorities will respect the confidentiality of taxpayer information on

an admim~trative basis. Yet, ha all those jurisdictions, there are also legislated secrecy

prm-isions applicable to officers of the revenue collection authority, prohibiting them from

The classification of rights put fmwazd in tiffs secdon has had a long gestation atld was first set out in D.
Bentley, ’Foftmdali% a Taxpayers’ Charter of Rights: Sei~h~g die Ground Rules’, above tL 17, on which
much of fills part is based.
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disseminating information concerning taxpayers that they have access to because of their

work.s9

The second type of fight encompasses those fights that relate to the specific validity,

operation and application of the tax law. Rights of this khad tend to arise at the interface

between the tax law and die taxpayer.6° They are enforced by law and focus on the

fimdatnental operation of the law and its substance. As such, they usually apply generally,

and not shnply to tax law.61 An example would be a requirement that laxvs should not

discrmm~ate.

Some would argue that there is a third type of fight: the fight to a standard of setwice

and treatment by the tax authority. However, as discussed belo\v, although these so-called

rights are included in taxpayers’ charters they are goals, expectations or promises. They are

a&~grfistrative in character.

Taxpayers’ fights of the same kind can be protected by both administrative and

legislative mechanisms.62 However, as the mechanism affects the scope and nature of die

fight, it is important to idend~, the form of protection and enforcement.

For example, in Germany, procedural tights that govern file operation of revenue

adn~rfisttadon are given detailed stamtorT enforcement.63 One of the main advantages for

taxpayers is that statutotT protection proxddes a fight of appeal to a cotttti64 In Australia,

d~e same tights are given adininistradve protection only. The right of appeal against

Some countries have a variety of protection, but see e.g., in flae United Kingdom, the Official Secrets Act;
ha Canada, Income Tax Act, s. 24t; m New Zealand, Tax ~’tdministration Act 1994, s. 8t; and in Australia,
Income Tax Assessment Act 1936 (CLt~), s. 16.
Traditionally, taxpayer rights were considered almost exclusively in relation to the powers of tax
authorities and taxpayer dghts of review and appeal. Tiffs began to expand, e.g., in Organisation for

Economic Co-ope~ation and Development, Ta.\7~ayers’ Ba~hls a*td Obligations: A StriVe’ of t])e LegaI Situation in
OECD Countffes (OECD, 1990), and D. Albregtse and FI.P.A.M. van Arandonk (eds), Tat,payerProlection &
the European Union ~The Hague/London/Boston, Kluwer Law International, 1998).
As seen in fomaal human tights legislation in Hong Kong, Canada and New Zealand.
As has been done in fine USA and France.
In the German Fiscal Code (Abgabenordnung). The fights are discussed by C. Daibet, "Protection of
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administrative action is, in most jt~sdictions, limited to fight of review of the decision-

making process: that does not protect taxpayer rights in the courts; it simply ensures that

administxative decisions follow the roles of natural justice (in file broad meaning of the

term). So, admimstrative protection has to rely on alternative mechanisms, such as an

ombudsman or problem resolution units within rite revenue authofit3’.

In most jurisdictions, there is a separation of powers between the judicial, the

legislative and the executive areas of government. The perceived benefit of legislative

enforcement of rights centres on this sep~ation, and the right of the coittts to question the

executive’s interpretation of rite lights that tile legislature has given to taxpayers. However,

legislative enforcement is a broad policy tool that does not usually cover the fights that fall

wJti~tin the detailed administration of a tax system.

On the other hand, adrninistrathm enforcement of taxpayers’ rights depends upon

the executive arm of government and usually exists at the discretion of the executive.

Administratively enforced tights camaot be claimed before either the judiciary in its

decisio~-making role, or the tegislatore in its formulation of the tax law. In other words, a

tax authority may provide protection of rights to taxpayers, but usually the exercise of the

protection and rite existence of that protection remain at the discretion of that authority.

Many administxative concessions to taxpayers given by tax authorities operate in this way

and they can provide fights beyond rite scope of those provided legislatively. For example,

in the United I~dngdom the inland Revenue has, from fime-to-thne, issued extra-statutotT

concessions. They pemait taxpayers to ignore the normal operation of the law, xvhere there

are anomalies that produce uniooked for consequences. Extra-statutory concessions exist

solely at rite discretion of the Inland Revenue.6s

6s Atthougb the courts have suggested that there is no legal basis for extra-statutory concessions, VestO, and
Olbet~ v. IRC; (No. 2) [1979] 3 \XrLR 915, they have gained some acceptance. See S. Eden, ~udicial control
of tax negotiation’ paper presented at tim 6th International Conference on "Fax Administration, Atax
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Achninistxative and legislative enforcement combine to form a complementary and

comprehensive framework for the protection of taxpayer fights. By themselves the

protection dmy give is limited, This becomes apparent through the classification of fights.

A A Classification

An analysis of taxpayers’ fights is helped by further classification. Othe~vise there is too

much variation within each of the t3q?es of fights and their method of protection for

meatm~gfitl analysis. The classification that follows pro,rides the practical means to exalnine

tlie main groups of rights within each t3~pe.

Pfimary legal rights focus on the process of law making, and what makes a tax law a

valid la~v. It may be that for a tax law to be valid it must comply with certain critefia. For

example, a tax law may have to be clear in its imposition of a tax; it may have to be certain;

there may be lhnits on its retrospective application. In fltis way, primar3’ legal fights are

interpreted by the judiciary, and constrain the actions of the executive and the legislature.

At the next level of classification there are enforceable taxpayers’ rights. Secondary

legal tights focus on the specific operation of the law. They are concerned with the

protection of rights at both a general and specific level. At a general level, fights will

provide a standard for the operation of the administration, collection and enforcement

processes within the law. For example, there may be fights requiring the confidentiality of

information provided to the revenue authorities or that ever}, taxpayer should have the

tight to a fair and impartial hearing in relation to any tax dispute.

(Sydney, 15-16 April 2004). Discussed further in D. Williams, "United Kingdom tax collection: rights of
and against t~uxpayers’, in D. Bentley, above n. 46, and A. Rowland, ’Is the Revenue Being Fair? Revenue
Statements and Judicial Rex~iew’ [1995] Bfftisb Tax Review, 115. Another example is the use of circulars to
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At the specific level, secondary legal rights protect tax-payers in the context of

individual procedures and specific processes witl~ the law. An example of a right zelafing

to an individual procedure would be where the revenue authority makes a decision, and

there is a requirement to provide reasons for that particular decision. A right relathag to a

specific process wmdd be where there are roles goveta’fing the way that the revenue

authority considers an application for an advance ruling and how such a ruling is to be

made.

It is also possible to protect elements of secondary legal rights administratively. The

mode of protection depends largely on the approach of the authorities in the relevant

jt~scisdiction. Where rights of this kind are protected administratively, they are called primary

ath~ainistrative rights as the}, are also enforceable rights. The nature of secondary legal

rights and prinaary administrative rights does differ, even though the), may appear to

provide the same protection.

For example, take legal professional privilege. It is a right protected by statute or at

conmaon law in maW jurisdictions. In its basic form, it provides professional pri~41ege in

respect of doctmaents passing between lawyers and their clients in certain situations.66

Professional privilege can also be given administrative protection. For example, in

Australia, only lawyers can claim legal professional privilege. By an adininistrafive

concession, the Commissioner of Taxation has extended shnilar rights to certain

documents passing between professional accountants and their clients.67 Lawyers can claim

a narrow privilege that is defined and protected by the judiciary, and that can only be

effect tax law in Japan: see T. Okamura, ’Due Process and the Tax ~ayer (1993) 11 Inter?rational Tax and
Bminess La~v, 125.
Set out, for example, in the Australian cases of Grant v. Dolmts, (1976) 135 CLR 674 and Baker v. Catt~pbell,
(1983) 153 CLR 52; in Canada, Solonsk), v. Canada, (1979) 105 DLR (3d) 745, pp. 755 757; in Germany,
the German Fiscal Code, Abgabenot~tmctg, s. 102(1); hi New Zealand, CommiMoner of InlaM Revenue !,. West-
II7a/ket; [1954] NZLR 19i, p. 219; and in the US, Fisher1,. United Slates, 425 US 391, p. 403 (!976).
ATO, Access and Information Gathering Manual and ATO, Guidelines to Accessing Profession~d
Accmmtmg Adx4sors’ Papers, <www.ato.gov.au>, 1 October 2006.
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overridden by the legislature. Accountants can claim a broader pfivilege that is given at the

3iscredon of the Conmfissioner of Taxation, and which can be withdrawn by the

Commissioner of Taxation at any time. The difference between the rights in riffs example

j~ustrates the fact that legal fights at this level tend to be n,,trroxver in scope than

administrative fights purporting to cover the same ground.

Secondat3, adininistradve fights are fights that cotdd not be legislated efficiently and

d~at are given in the context of detailed processes. An example wmdd be where taxpayers

are given the right to receive thnely assistance from the revenue authority where they seek

help kn meeting their taxation obligations. Tiffs is a more subjective right than the

requirement to give reasons for a decision. It is concerned with hoxv the agents and

employees of a revenue authofity conduct themsdves when they provide set"cices to

taxpayers. A&ninistrafive implementation and enforcement is far more appropriate than an

attempt to legislate protection of such rights.

There are other administrative rights that are not rights at all, but expectations, social

roles, or performance indicators, often described as fights. They are cormnon in

administrative charters. For example, a charter may state that a taxpayer has a right to

polite service and courteous treatment by revenue authority employees. Tiffs is a

performance measure and catmot easily be enforced by the taxpayer. Any assessment as to

whether the expectation has been met is necessafily subjective. It cammt be translated into

a legal rule. On the one hand, it is a social txt/e that taxpayers would like tax officers to

follow, wlfich if they do not, constitutes a breach of social etiquette. On the other it is a

management tool and may be accompanied by a specific performance indicator. Breach of

die role wilt usually restdt in complah~t, a demand for conformity with the role by the

taxpayer and/or the revenue officer’s manager, and in tiffs instance, a return to polite
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treatmem. There is a general ackno\vledgment in society that such complaints and demands

are justified.6B However, the nature of .the rule remains social and not legal.

These social ,~.les have become increasingly important as a reflection of the mutuality

of the relationship that is now becoming conwnonplace in many jurisdictions between

taxpayers and the revenue authority,69 They comprise a substantial component of any

document issued by a revenue authority that sets out the rights and obligations of

taxpayers. Secondat3, administrative rights and rights that are effectively social rules or

unenforceable administrarive goals are perhaps most usefully classified as principles of

good practice.

B AppSca#on

With a classification system in place, it is simpler to make sense of the different q,pes of

rigbts that are given in different jurisdictions. It is also easier to understand wby authorities

have chosen the rights they have in the light of the mechanisms that they use for

enforcement. The next section examines the effectiveness of the classification system.

V CLASSII~’ING TAXPAYERS’ RIGHTS

68 H.L.A. I Iart explored this idea in The Concept of Law (2nd edn, Oxford, Clarendon Press, 1994), p. 55.
69 Reflected in the terminology used in tax documents. In Australia, the Income Tax Assessment Act 1997

(Cth) was drafted to reflect this relationship and the term ’the taxpayer’ was replaced with the more
friendly ’you’. Tills despite tile fact that the mm~ber of taxpayers reading the legislation is minimal.
However, it represents fl~e quantum change in approach in the ATO. See further, M. IX,lcLetmail, ’The
Principles and Concepts in fl~e Development of the Taxpayers’ Charter’ (2003) 32 Auslralian Tax Revielv,
22, and pp. 29 31.
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A classification system must allow a clear analysis, not only of the type of tight, but also its

effect. Otherwise it is vetT difficult to maderstand the true content ofaW fight. To provide

a clear uuderstanding of the operation of the classification system this section works

tl-~ough examples to illustrate each type of tight. Chapter 5 then explores in soIne detail the

methods of enforcement of legal and administrative tights. Chapters 6 to 8 detail the tights

of each tdud that should be included in a Model.

A Et~rceable Taxpayers’ Fa~hts: Ptimaty Legal Rights

Primat3, legal rights are concerned xvith specific reqt~ements of valid tax law. Some are

coveted in the constitution, others through supranational instruments. The remainder fot~rn

part of the general body of legislation. Returning briefly to Netttnama’s analysis of the rule

of taw, the thin and tl~ick conceptions of the tale of law are useful ha detemaining the

nature and extent of some tights. The trick conception includes a significant moral content

and incoiporates the principles discussed in Chapter 3. The t!fin conception can be used to

identi~, the basic tales that are reqttired for a valid law.7° This is explored further in

Chapter 6.

Cottslilutiot~al Protection

Constitutions provide the strongest foran of primary legal fight enforceable by laxv. Some

jurisdictions, such as fl~e United Kingdom, do not have written constitutions. Others do

have constitutions and these may or may not include express protection of rights. Australia
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prmddes an example of a cons6tudon with some express and some implied fights.71 Such

constitutional fights are usually only indirecdy related to taxation, but can underpin the

basic framexvork for the operation of tax achninistration, collection and enforcement.

For example, the Swedish Constitution does not contain many express figiats, but

there is a prohibition against the retroactive effect of tax statutes.72 It reqttires Parliament to

pass a tax statute into law before the new law can have the effect of taxing transactions.

However it is substantially watered down by an exception. This allows proposed legislation

to have effect from the date that detail of an), new legislation is provided to Parliament.

Nonetheless, the details required are sufficient to provide taxpayers with watering as to the

content of new legislation. The revenue base is protected from taxpayers taking advantage

of loopholes in the law between the thne a change is announced and ,vhen it is passed into

law. Taxpayers are protected from the retroactive effect of tax legislation in flae form of a

pmnarl~ legal right. It goes beyond the practice in many countries, where the govenunent

provides a warning, in the form of an atmouncement, that the law will change in an area of

the tax law, and also advises that an), changes that eventuate ,viii take effect from the date

of the announcement.73

The German constitution provides a number of fights to taxpayers (although it does

not contain a bill of fights).74 For example, Ardcle 3 requires there to be equalitl~ before the

law. As it applies to taxation, the Constitutional Court has interpreted dais article to mean

Neumann argues that both Fuller and Raz adopt the tlfin conception. M. Netmaann, above n. 6, p. 7.
Sir Gerard Bretman, "Din Impact of a Bill of Rights on the Role of the Judiciatl’: An Australian
Perspective’ in P. Alston (ed.), Promotittg Human Rights Through Bills of Rt~hts: Comparative Perspectives (Oxford,

OUP, 1999), p. 454
Cbapter 2, para. 10 Regeringsfomlen, 1974 (Swedan). See furdmr A. Httltq*,dst, ’T~zpayers’ Rights in

Sweden’ in D. Bentley, above n. 46.
Discussed c~m~rehensively in C. San~pf~rd~ Rett~spectivity attd ~he Ru~e ~f Lan~ (~xf~rd~ ~U~ 2~6)~ ~. ~ 56
et seq. In Australia, awareness of this problem has lessened the instances over time but there is no pfimatl’
legal right preventing it. In the past, taxpayers have sometimes waited well over a year for the detail of
legislation to be revealed that was already supposed to be governing everyday transactions. For example,
legislation governing die tax treatment of employee share schemes took 20 months from its
atmouncement in the 1994 Budget to the passing of the Taxation Laws ¢Lmendment Bi~ (No. 2), 1995.

See C. Daiber, above n. 63.
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d~at those with an equal abilit3r to pay tax should bear die same tax burden. The Court has

held that a tax on real estate breached this prhlciple, as it placed a heavier tax burden on

the relevant taxpayers than they would have borne had they invested in other fotans of

property,v5 Tax applicable to investment income was also found to breach the equality

principle, as there was no mechanism in place to enforce withholding tax on interest,

fl~ereby favollring it as a form of investment.~6 The Gernlan constitution also protects

information, privacy, propert3,, and a fight of appeal2~ Clearly, taxpayers are protected, not

shnply in the procedures available xvithin die tax system, bnt also in die substance of die

tax law, wltich must comply with basic constitutional principles to be effective.

Constitutional bills of fights, to the extent they apply to taxpayers, provide a stronger

form of protecfinn for prhnary legal fights. Canada and South Africa provide examples. Li

writes, ’The Charter is tile supreme taw in Canada. Its effect on Canadian laxv and legal

development has been profound. The axea of taxation is no exception.’78 The fundamental

tights entrenched in Chapter 3 of the Soufll African Constitution have had a similar

impact,v9 In both countries the introduction of a bill of fights has resulted in die

amendment of die hlcome tax law to remove conflicting provisions.

However, the content of primary legal rights differs between jurisdictions, as noted in

Chapter 2 in die discussion of die diversity of tax systems. For example, the Supreme

Court of Canada has not followed die liberal approach of the German Constitutional Court

to equal treatrnent. It has been reluctant to find that provisions of die income tax law

breach constitutional fights, and has taken the view that the essence of the income tax law

is ’to make distractions, so as to generate revenue for the government while equitably

2 Bv137/91 of 22 June 1995, BStBL II 1995, 655.
27June 1991, BVerfGE, vol, 84, p. 239.
See C. Daiber, above n. 63.
j. Li, ’Taxpayers’ Rights in Canada’ in D. Bentley, above n. 46.
R.C. Williams, "Taxpayers’ Rigbts in Souflx Africa’ in D. Bentley, above n. 65, p. 282.
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reconciling a range of necessarily divergent interests’.8° In Symes v. TheQuee&~1 to take one

example, dxe Supreme Court held that a restriction on the amount of deduction of child

care expenses did not have a disproportionate impact on women to the extent that it

breached s. 15 of the Canadian Charter of Rights and Freedoms (Canadian Charter).

Taking a rather narrow approach, as compared xvidi the German Constitutional Court, ’it

held that although women were more likely to bear the social costs of clfild care, there was

no evidence that women were more likely to bear the financial costs of cl~ild care, and that

s. 63 affected only the financial costs of child care’.82

However, there is some dement of convergence as judges take into account the

development of the law in other jurisdictions. The South African Constitulional Court has

tended to look more towards North American decisions for gttidance than to European

decisions. This is not sml}rising given the closeness in much of the content of die South

African and Canadian bills of rights.

For example, application of s. 8 of the Canadian Charter, the right to privacy,

resulted in the restriction of Revenue Canada’s powers of search and seizvace, and

amendinent of the relevant prox~tsions of the Canadian Income Tax Act.83 Certain

requixements xvere introduced to satisfy s. 8, including the need for prior judicial

authorisadon for an}, search, and that the judge must have discretion as to whedier a search

warrant should be gxanted. South Africa has strong search and deizure powers available to

revenue officials under its Income "Fax Act. They reflect those in its Investigation of

Serious Offences Act, which were challenged under die privacy provision in the

Constitution, in DA Park-Ross v. The Directo*; Qfflce for the Im~estigation qf Sedous Economic

Thibattdeau 1,. C}mada, [1995] 1 CTC 212, 392.
[1994] 1 CTC 40. See the general discussion hi J. Li, above n. 78.
j. Li, Ibid.
Ibid., and see R.C. Williams, above n. 79. The Canadian Income Tax Act, s. 231, was amended in 1986
and then again in 1994 in an effort to comply with the requirements laid down by the Supl:eme Cottrt of
Canada intllNR v. I~gerlnc, 11984] CTC 506 ~md Baron v. Cattada, [1993] 1 CTC 111.
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Qff.olces.84 The right to privacy is similar to that in the Canadian Charter, and the court

tm~ed to the Canadian jurisprudence for assistance m detemKqing ’whether the search and

seLzure provisions of the Act impaired the right of privacy no more than was necessary to

achieve the objective of the Act’.us

On the basis of the Canadian decision ha Hloger v. Southam,86 the court found that the

search and seizure provisions were unconstitutional. It did so on the grounds that there

was no ’prior authorisation of the search and seizure, usually in the form of a warrant, by

an impartial and independent persqn ~vho was bound to act judicially in so doing’.87

The coutrs in Canada and South Africa may not take a broad approach to substantive

matters, but, as can be seen from these few examples, they do try to give effect to the

propose of the Charter in procedural matters. It is pertinent to note the difference in

protection afforded primat3, legal rights between jurisdictions with and without bills of

rights. Both Canada and South Africa had search and seizttte powers in their Income Tax

Acts similar to those in most cotmnon laxv countries that did not require prior judicial

authorisafon of searches by revenue authorities. Tiffs approach can be contrasted xvith a

Ci~dl Law country, such as Sweden, where there is a tradition of requiring court approval

for investigations involving search and seizure. There, the concern is that even tiffs is

insufficient, which means the existence of a right of action under the European

Convention of Human Rights is seen by commentators as very important,s8

It underlines the increasing influence of supranational protection on primary legal

rights. The legal basis for taxpayer protection is broadening. As with constitutional

1995 (2) SA 198 (C).
R.C. Williams, above n. 79.
(1985) !4 SCC 0d) 97 SCC.
R,C. Williams, above n. 79.
A. Hultqvist, above n. 72.
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protection,

apparent.

it is often only indirecdy applicable to taxation, but the effect is becoming mote

2 Sttpranaliona/Protection

Supranational protection comes in two main forms: where a treat), autotnatically has the

force of law xvithin a participating state, and where a treaty has to be translated into

domestic law before it is recogtlised by the mtmicipal co~.~ts.89 There is little consistency in

approach, but the distinction is important, as the r~ght of a taxpayer to claim a right

depends upon recognition by a municipal court that the taxpayer can make such a claim.

Most common law jurisdictions require that ’treaties cannot operate of tliemselves

within the state, but require the passing of an enabling statute’.9° In contrast, Article VI

Section 2 of the United States Constitution provides that a ratified treaty immediately

becomes part of mmlicipal laxv, without further enabling legislation. The Netherlands,

France and Germany all accept that treaties form a part of the domestic laxv. However,

xvhere the Netherlands requires no translation,91 both France92 and Germany93 may require

enabling legislation if treat), provisions require domestic action for them to have effect.

Treaties often require that the provisions should apply in the domestic law of tlie

signatories. For example, the members of the European Union have all had to give direct

mtmicipal effect to the provisions of the Treaty of European Union. This means that the

89 Important here is not so much the monist and dualist debate, but rather the process by which treaties are
recognised in municipal law.

9o M.N. Shaw, httet~¢atiotta/Law (3rd eda~, Cambridge, Cambridge Universit3~ Press, 1995), p. 114 and p. 123.
Expressed by Lord At "ldn in Attot~9’-Ge~let~/for Cam~da v. Atlor*to’-Genet~lfor Onlaffo, [1937] AC 326, 347-
348.

91 Under art. 94 of the Netherlands Constitution, if a statute conflicts with a treat3, provision, taxpayers may
claim its non-applicabilit3’. See R. Somrnerhalder, ’Taxpayer Rigbts in the Netherlands’ in D. Bentley,
above n. 46.

92 ~.N. Shaw, above n. 90, p. 125.
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provisions may be invoked by individuals in municipal courts. Judicial acceptance of this

principal is based, fittingly, in a tax case.

In Van Gend en Loos v. Nederlatldse AdmhJislratie der Belaslingen,94 a chemical product

was imported into the Netherlands from Germany. The rate of import duty was challenged

under Article 12 of the Treat}, establlslfing the European Economic Community. It was

argued that the chemical product was reclassified by the Netherlands customs authofities,

effectively increasing the duty - a restdt which was prohibited under Article 12. The

Govermnent of the Netherlands submitted that individuals could not invoke the provisions

of die Treaty. The European Court of Justice found that the Treat), imposed obfigations

and also conferred tights on individuals. The tights conferred can be both ex~press and

hnpfied.95

The effect for taxpayers is to extend their protection beyond the provisions of their

own }urisdiction. The European Union Treaty (EU Treaty) prowides an interesthag example

of the effect of a regional trade agreement, albeit the most pervasive and sophisticated of

its kind. The econotnic focus means that protection under the Treaty is often more

applicable to taxpayers than those under specific human rights treaties. Man), of the leading

cases under the EU Treaty consider discrimh~ation between EU Member States. It is a

considerable advance in fight protection that individuals can bring their govetaunents to a

supranational court, wlfich can reqtRte those governments to give effect to the prhlciples

embodied in an intetnational treat),.

Of the nunlerous tax cases under the EU Treaty, a small sample illustrates the kind

of protection of primary legal fights available to EU taxpayers.96 In a leading case from

,xat. 59 of the Basic Law.
Van Gettd ett Lots v. Nederlandse Admittistmlie der Belaslitgen, Case 26/62 [1963] ECR 1, [1970] CMLR 105.
Van Germ et* Lots v. Neder/andse Admittistratie der Be/a*titget~, Case 26/62 [1963] ECR 1, 12, [1963] CMLR
105, 129.
Fo~ a more comprehensive red’Jew of the effect of the EU Treat3,, examined from the context of
Germany, see C. Daiber, above n. 63.
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1983, the Avoir Fiscal Case,9v the European Court of Justice found that the French

Govet, mnent was discriminating against branches and agencies established in France by

insurance companies based in other Member States. Branches and agencies established in

France were not able to utilise shareholders’ tax credits on the same terms as could French

companies. The Cmttt held that this xvas a breach of the EU Treaty, especially the freedom

of establislurtent (Art. 52 EU-Treaty). The regional economic focus is clear. The EU Treat),

did not allow outright discfimination by a Member State in favour of its mvn nationals even

in tax cases. This was reflected in m,o later cases: Bieh/v. Luxemboutg98 and R v. I~tlaM

Reve#ue Comm#siotto~, Ex pat# Comme*’zbank AG.99 In both cases, the European Court of

Justice fom~d that Member States could not deny the fight to repayment of overpaid tax, if

that denial only applied to non-residents. Such action was discfiminatot3’ and a breach of

the EU Treaty. A similar approach was taken in cases where employees were denied tax

deductions because they xvere not resident in a Member State,m° and where companies

xvere denied the deduction of tax losses,ml They uphold the principle of inter-nation equity,

discussed in Chapter 2.

Although the European Court of Justice provides support for p~nary legal t:ights, in

most cases even within the EU the support is lh~ited. Tlie EU Treat), provides for laws to

be made by the Council and Commission of the Etttopean Union, mah-dy in the foma of

regulations and directives,m2 A prhnatT aim is m harmonise the laxv of the Member States.

As James and Oats have stated, ’the main ahn of corporate tax hammnisation is to Feduce,

Commi.~siott v. Fmtt~, Case C270/8311986] ECR 273.
Bieh! v. Adminislmlion des conMbutions dtt gm/td duchd de ~’embottrg, Case C175/88 [1990] ECR i 1779.
R v. Itdattd ~vetme Comou}sionets, Expat# Commetgbat~k AG, Case C330/91 [1993] ECR I-~017.
For example, Marlin Bachmaun v. Be~ium, Case C204/90 1992 ECR 1-249; Commission ~ the
Commuoities v. Be~ium, Case C300/90 [1992] ECR I 305; and Fitmttzamt KbIn~ltstadt v. Schttmacker, Case
C209/93 [1995] ECR 1-225. See fi~ther, C. D~ber, above n. 63, ~d J. S. Schwarz, ’Tax Disc~afion
Trends m E~ope’ (t995) 8 SA Tax ~vie~t5 91.
Markr ~ Spencerpk v. HalsO, ~ ln~ector (Ta.ves), Case C-~6/03 [2006] Ch 184.
A~. 249 of tim Treag, estabfislfing ~ae E~opean
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if not remove, distortions arising as a result of cross border investment’.1°3 However, larger

econOmiC concerns are of little help to the taxpayer. ~lqae taxpayer is concerned with the

protection from discrimination that is available in a court of law when harmonisation is

given effect. Tiffs will only happen where a Directive is self-executing and intends to give

rights to individuals,m4 Because tax hatqmonisation is pthnafily concerned with eliminating

distortions between systems, most Directives are unlikely to provide fights sufficiently

detailed for taxpayers to rely on.ms Supranational support for pfimatT legal fights should

therefore not be overstated.

Regional trade agreements are one source of support for ptimat3, legal fights. Human

tights treaties are another. The European Convention for the Protection of Hmnan Rights

and Fundamental Freedoms, more commonly known as the European Convention on

Human Rights (ECHR), has been signed by all member states of the Council of Europe

and is incmporated into the law of the European U~ion by virtue of Article F(2) of the EU

Treat},. This Axticle requires that members of the EU ’shall respect ftmdamental fights, as

guaranteed by the European Convention for the Protection of Human Rights and

Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from tim

constitutional traditions co~urnon to the Member States, as general principles of

Conmmmt3, law’.m~ Hoxv the signatofies to the ECHR, including the members of the

European U~tion, ensure the protection of the guaranteed fights is left to the individual

states.

As witl~ most human tights treaties, the scope is limited within the ECHR for

protection of fights relating to taxpayers. Article i of Protocol 1 of the ECHR specifically

S. James and L. Oats, ’Tax Harmonisation and the Case of Corporate Taxation’ (1998) 8 Revemte Law
]ou.ml, 36.
See C. Daiber. above n. 63.
Directives that relate to tax include the Merger Directive (434/90/EC), the Parent-Subsidiary Directive
(435/90/EC), and the Directive on Mutual Assistance Between Member States of the European Union
(799/77/EC),
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provides for states to secrete payment of taxes. The Convention tends to apply to taxpayers

where the application of the tax law breaches another protected right, for example, where

criminal provisions apply to a taxpayer and there is a q~estion as to whether the taxpayer

has received a fak trial.1°7 More extreme taxpayer positions that inevitably appear from

time to time, have been rejected. Article 9 of the ECHR provides for the right to freedom

of thought, conscience and religion. The European Conmaissiont°8 found that tax paid by a

Quaker could be used for defence purposes, whatever the concerns of the Quaker.t°9 Court

jurisprudence suggests that Article 9 does not extend to where a state has a neutral

institution or practice that requires an individual to participate in an activity that is inimical

to the individual’s belief, hoxvever conscientiously held.n° For the most pazt, the cases have

held that taxes do not relate to conscience, but apply neutrally and ~enerally in the public

sphere.ltl

Where the ECHR has been influential in the tax context, is to ensure that there ate

procedural safeguards available to taxpayers, and proportionality in the treatment of

taxpayers. Article 1 of Protocol 1 of the ECHR gives states a wide margin of appreciation

in the way they secure payment of taxes. But the European Court of Htunan Rights has

t0s D. Williams, abo~re n. 65. See also, D. Williams, EC Tax Law (London, Longman, 1988), pp. 19-20.
~07 The operation ~u~d interpretation of the ECHR is discussed in M. O’Boyle, C~ W~rbfick, E. Bates, D.J.

Harris, Law of the Earopean Com,ottion on Human Rights (2nd edn, UK, LexisNexis, 2005), and C. Ovey, and
R. kXrhite, ’Jacobs and Wtfite, The European Convention on Human Rights’ (4th edn, Oxford, OUP,
2006).

~08 ~e Ettropean Commission for Human Rights can heat a case only if national zemedies have been
exhausted. It provides a report ha wlfich it gives an ophfion as to whether flaere has been an inf~zkqgement
of the ECHR. Only then can fl~e case be heard by fl~e Europe:m Court of Human Rights, and many cases
are settled once die opinion of fine Conm~ission is given.

Io~ C v. UtdtedlO)~gdom, Case No. 10358/83 (1983) 37 DR 142.
~10 D. Gonfien, D. Harris and L. Zwaak, Law attd Practice of the Etttvpean Cotwettlion ott Hto~att Rights attd the

Umvpean Soda/ChatCer (Strasbourg, Comtcil of Europe Publislfing, 1996), pp. 265-268.
~I The same approach is taker* in interpreting constita*fional rights of a shnilar kind. For example, J. Li, above

n. 78, writes in respect of the Canadian Charter of Rights and Freedoms, that ’no taxpayer has succeeded
m con\~acing a cmtrt flaat flae payment of tax is a violation of die fight to freedom of conscience and
religion’.
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fomad hi favour of taxpayers where it reds that a state’s actions have upset the balance of

interests between the individual and the state,u2

For example, Article 6 of the ECHR protects the right to a fair trial, but it does not

mention the tight to silence or the tight not to incrin~nate oneself. Yet, in Funke v. F*v~nce,

these tights were found to be necessat3’ for a fair trial, in the context of a customs

investigation,u3 The right was earlier found to be broad enough to govern the provision of

infot~nation about business records and legal persons,I~a The Court in Funke held that, ’the

relevant legislation and practice must afford adequate and effective safeguards against

abuse’.I15 The facts showed that, in relaoon to a customs investigation involving entry,

search and seizure, ’in the absence of any reqrtirement of a judicial warrant the restrictions

and conditions provided for in law, ... appear too lax and dill of loopholes for the

interferences m the applicant’s fights to have been strictly proportionate to the legithnate

am~ p~sued’.116

Not all human rights t~eaties have as tfigh a standard of protection to extend to

taxpayers. Cases heard by the Inter-American Coimnission on Human Rights tend to focus

on protecting the basic procedural rights taken for granted in most Western European

democracies3~7 Nonetheless, for tax systems in the most soplfist~cated democracies, the

ECHR offers some salutary lessons. The finding against the government in Fu,~ke would

apply equally in Australia. There is no requirement for a warrant in the Australian Taxation

Office’s poxOers of search and seizure, nor is there provision for a taxpayer to claim the

Europea~ Court Human Rigbts judgment of HettOic]; v. France, 13616/88 [1994] ECHR 29 (22 September
/994), Series A No. 296-A.
European Comet Human Rights judgment of Funke v. E~ttce, 10828/84 [1993] ECHR 7 (25 FebraatT
1993), Series A No. 256-A.
Sadgtd Sgettttil v. F*u,~ce, Europeat~ C~mmission af Human ~ghts, App~cafion No. 11598/85, Repoa of 30 May
1991, 14 E~ 509. ~e app~c~t was a comply ~fimd by shares ~d no objection was rinsed.
Above n. 113, para. 56.
Ibid., para. 57.
R.S. Da~4dson, The I~ttet~Ameticatt Humatt ~ghts S3~tem (~Mdershot, Da~ou%, 1997).
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right to silence and the ptixfilege against selfdnctimination, whereas both are available in

crircfinal investigations. ~s

Taxpayers’ tights are generally specifically excluded from human tights agreements.

Yet, it is in the different forms of supranational protection that tawpayers wilt see an

unexpected, albeit limited, increase in thek primary legal rights by implication and

association. On the other hand, in some areas, their traditional tights will be intentionally

eroded.

Trading blocs and other international interest groupings ate creating a proliferation

of multilateral and bilateral treaties. Treaties of cooperation usually include statements of

principles that ate intended to apply in some form to the citizens of signatories. Where

OECD countries are involved there is significant pressure fi:om their own and other

OECD citizens and representative groups to include references to human tights. Although,

whether or not human tights are mentioned, as xve have seen in Europe, economic

cooperation normally includes some consideration of such concepts as freedom of

movement of goods and non-discrimination. As soon as such concepts become part of the

general jt~isprudence of a country, whether or not they are translated into the domestic

legislation, they can start to influence the co~ts to provide more substantial primary legal

rights.

3 Legislative P~tection

Prhnary legal tights are most comtnonly afforded protection tl~tough ordinary legislation,

In most jm-isdicdons there is noflfing to distinguish prhnaty from secondat3, legal tights.

D. Bentley, ’The Corrmiissioner’s Powers: Democracy Fraying at the Edges?’ (1994) 4 Revenue kamJa~trttal,
85, 101.
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This has meant that less attention has been paid to protecting the fundamental rights of

taxpayers than has perhaps been warranted. In many jufisdictions the tiglit to impose tax

,and the requirement tha} it should be imposed by law are given constitutional protection.

However, the power of administration of the tax system is generally set out as part of the

ordinary tax legislation. The framexvork for exercise of discretion in tax administration is

less likely to be stated explicitly. Yet, all three exercises of power form part of file larger

prover to tax.

Tbis is explored further in Chapter 6. Hoxvever, it will be seen that without

constitutional or supranational restrictions, few of the pfimarily legal fights are available to

taxpayers in many jurisdictions. They are well recogt~ised and many flow directly from the

pt~lciples set out in Chapter 3. However, just as legal systems do not necessarily protect

fl~e hmnan fights that they recognise as pKmciples that should underpin a legal system,

neiflmr do they specifically protect pfimat3, legal rights that flow from tax principles

recognised as features of a good tax system,n9

The advantage of classification is to identify cleasdy wl~ich are the pfimarT legal fights

and xvhere the}, are protected, if at all. Policy makers and legislators can then specifically

decide whether the5, need additional protection in the tax law. At least then their exclusion

is intentional rather than by oversight. As discussed in Chapter 3, it does not make sense to

make much of the basic principles underly’mg tax policy truly to ignore them when it comes

to translating file policy into legislation. The problem for policy-makers is that pfimatT legal

rights recogifise that taxpayers do have fights. The human fights debate in many countries

shows how difficult it is for any legislature to accept that existing protection is insuffident.

It Often takes a catalyst, such as major reform, the intervention of an external agency such

119~i]lis paradox is discussed in J. Doyle and B. Wells, ’How Fat Can The Common Law Go Towards
Protecting Human Rights?’ in P. ~Mston, above n. 71, pp. 17, 27.
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as file IMF, or political outcry of file kind seen in file US xvhen the Taxpayer Bills of Rights

were introduced, for primary legal rights to be considered.

B El~forceab/e Ta.vpayers’ Rights: Secondary Legal Rights

Most jurisdictions have secondary legal rights that provide protection for taxpayers in the

context of the operation of the law. Such rights are commoN)’ found in the legislation that

governs the administration of the revenue assessment, collection, and enforcement

processes. They are therefore fairly easily identifiable and distinguishable from primal3,

legal rights.

Two main issues arise. First, file breadth of legal protection very much depends upon

the legal system and the way it operates. Man)’ countries rely on administrative rules to

hnplement procedures, and any statutory protection is limited. The secondatT legal rights

do not therefore foma a complete framework for protection, which xvould be found in

combination with pttimat3, adrt~fist~adve rights. Often they are interchangeable in form,

although they are different in substance. Second, even where there is fairly broad stamtur3’

protection, it is usually embodied within the legislation in the context of a specific

procedure or rule: there is usually no systematic and comprehensive O:eatment of taxpayers’

rights. Nonetheless, the existence of secondat3’ legal rights is often used as an argmnent

against providing greater statutory’ protection to taxpayers \vhen an adininistradve charter

or bill of rights is introduced,t2°

Pardclflarly in the common law colmtdes, adin[instrafive regulations, proclamations,

orders, and n~ings have become conunonplace, particularly in the area of taxation.
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Statatur3, protection is designed to ensure that decisions and procedures are fair and

equitable. For example, in Australia, the Adn~inisttative Decisions (Judicial Review) Act

1977 (COx) was introduced ’to simplify and clarify the grounds for judicial reviexv, thereby

facilitating access to the courts and enab]hxg the individual to challenge admhfistrafive

action wtfich adversely affected his interests’,t21

Admhfistrative decision-making has certain features that can prejudice the interests

of the individual. Sir Anthony Mason identified five in particular: it lacks independence and

is susceptible to political, mhfisterial and bureaucratic influence; decisions ate not usually

made in public; the administrator usually does not have to give reasons for a decision; the

a&ninistrator does not always observe the standards of natural justice or procedural

fairness; and the claims of justice of the individual are often subordinated to the more

general demands of public policy..22

It is for these reasons that many jt~zisdictions allow legal rights of review of

administrative decisions. In most jurisdictions they extend to a review of decisions made by

revenue authorities. Australia introduced an Adirfinistrative Appeals Tribunal to review

administrative decisions, and a large part ofirs case load is concerned with taxation matters.

Similar rights of review are available in most OECD jurisdictions.~ These rights of review

ate a par ticulady hnportant example of a secondary legal right.

In its 1990 surwey of taxpayers’ rights and obligations, the OECD identified six basic

principles wlfich apply to the protection of taxpayers and these have been retained in the

~0 As in Japan. See K Ishimura, ’The State of Taxpayers’ Rights in japan’ in D. Bentley, above n. 46. This
was also tim position taken by the Australian Goverm’nent when it decided to introduce an a&nh’dstradve
charter of taxpayer rights.

1~,~Sit A. Mason, ’Administrative Rexdew: The Experience of flqe First Twelve Years’ (1988-1989) 18 Florida
Law Review, 122,123.

~z~ Ibid., p. 30.

1~30ECD, above n. 60, p. 12.
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2003 guideline on Taxpayer Rights and Obligations.124 The fights to pay no more than the

correct amount of tax and to certainty are primary legal fights. So, too, is the right to

publication of the tax rules, but it is phrased as the lower level primary administrative fight

to be infomxed, assisted and heard, which is a subset of the ptinaary legal right3~ The

remaitfing three are secondary legal fights: the fight of appeal; the right to privacy; and the

right to confidential~t3, and secrecy.126

Secondary legal fights of dfis kind cannot normally be implemented using

administrative measures. They involve the structure of the legal system and legal

enforcement mechanisms. However, conmaon law countries often favour adi~ainistrative

measures where these are possible and pfimary admint~tradve fights fotan the larger part of

taxpayers’ tights.

In contrast, some civil law countries have developed a more complete system of

secondary legal rights with detailed statutory regulation of the revenue administration

process. This imposes limits on the acdons of revenue administrators, and affords a greater

degree of certaint3, to taxpayers.

For example, the German Fiscal Code (Abgabenordnung) provides extensive fights

to taxpayers who are subject to field audits32~ Some of these fights are not cormxaonly

found in statutes, and include: a taxpayer is entitled to be informed dttting an audit of an),

facts that are discovered and their tax consequences; an audit mnst take place dttfing

normal office hours; the taxpayer or her or Iris representative is endded to be present

during an audit; the taxpayer has a right to a final audit meeting; dttting a final audit

tneeting the taxpayer is entided to discuss disputed facts, their legal consequences and the

124 Ibid. OECD Centre for Tax Policy and Adrrm~istration, GeneralAdtM*dstregive PtD@les- GAPO02 Tax~q)’er
Rights and Obligatio*ts (Paris, OECD, 2003) (’GAP002’).

l~s See Chapters 8 and 9.
;26 OECD, GAP002, above n. 124, pp. 4-5.
m For a detailed discussion, see C. Daiber, above n. 63.
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result of die audit and its legal consequences; and the taxpayer is entitled to a written audit

report prior to the raising of an assessment based upon the report.

There are often cultural and historical reasons for countries taking one approach

raffler dian another. Japan and Singapore prefer administrative discretion in admhfistering

die t~x system, not sinlply because their tax systems were based on cormnon law models,

but for cultural reasons too.1~8 That could be a reason why Hungary has followed the more

detailed German approach, although the Hungarian Taxation Order Act is not as

comprehensive and systematic. 129

Historically, die US internal Revenue Code sets out a statement of the law, while the

provisions governing its application are detailed in extensive regulations. In 1988 Congress

passed die Taxpayer Bill of Rights.13° Its name suggests that it constitutes a systematic

statutory tteatuxent of taxpayer rights widfin die Internal Revenue Code. Tiffs is far from

dm case, and it has been suggested that riffs and the subsequent Taxpayer BJ~s of Rights 2

(of 1996) and 3 (of 1997) are misnamed. They were merely part of an otrmibus law, and

’provided a variet), of procedtt~al changes to the Internal Revenue Code without any

coherent scheme’.TM

Nonetheless, the US approach is different to die approach taken in most other

jurisdictions, as there has been a considered approach to the quesdon of statutory

protection of taxpayers’ rights. Elsewhere, die statutory protection has developed xvith die

revenue law and, where there has been a systematic review of taxpayers’ rights, it has taken

place at fl~e adi~finisttative level. The US Taxpayer Bills of Rights may have been

See K. Islmnura, above n. 120 and V. Beyer, ’Tax Admmisttalion m Japan’ (1994) 4 Revenue LawJountal,
144.
See 13. Deak, ’Taxpayer Rights and Obligations: "Ilae Hmagatian Expe~ience’ h~ D. Bentley, above n. 46.
Technical and Miscellaneous Revenue Act of 1988 PL 100-647 Subtitle J.
A. Greenba~wn, above n. 46. For furfl~er discussion of the Taxpayer Bills of Rights, see L.B. Gibbs,
’Taxpayer Bill of Rights’, College of WiJiiam and Mary 35di ,Manual Tax Conference (Williamsburg, 8 9
13ecember 1989); C.R. Meland, ’O~imibus Taxpayers’ Bill of Rights Act: Taxpayers’ Remedy or Polilical
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introduced into the Internal Revenue Code in a piecemeal fashion, but the aim was to

idenfi~, specifically, potential abuses of poxver by the US Internal Revenue Service, and to

provide taxpayers with the necessary legislative protection.

Many of the provisions included in the tktee Taxpayer Bills of Rights are similar to

those found in the German Fiscal Code, which give taxpayers certainty in the process of

tax adn~nistrafion. For example: assessment notices must be accompanied by explanato~3,

information and reasons for the assessment; the process of the conduct of an audit and, in

particular, audit interviexvs is codified; and there are procedural safeguards that fo~cm part

of the general collection process and, specifically, with respect to the fairly draconian

search and seizure rules.

Other aspects of the Bills of Rights go further, and ahn to ameliorate the often harsh

effects of the operation of the US revenue law. A criticism of the process of making

regulations was that there was insufficient consultation to determine the effect that the

introduction of a regulation would have, particularly on small business. Now, any proposed

regulation must be coImnented on for its effect by the Adininistrator of the Small Business

Administration. There was a concern that the remedies available to taxpayers were too

limited xvhere Internal Revenue Service employees were inspecting or browsing taxpayers’

re~xns and information. Crin~aal penalties have been introduced to prevent tmauthorised

inspections of tax returns and civil remedies provided for taxpayers whose information has

been unlawfully disclosed. As in many jurisdictions, taxpayers argued that regulations made

under the Internal Revenue Code were increasingly applied retrospectively. Now this is

unlawful, except in specified ch-cumstances.

The types of taxpayer protection discussed in the last paragraph cannot be proxfided

througb adnfinistrative guidelines. They should be distinguished f~om the procedural rights,

Placebo?’ (1988) 86 Michigan Lan, Ret~ien,, 1787; P. Nodoushani and A.S. Locke, Taxpayer Bill of Rights 2
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sucli as those goveruing the conduct of an audit or the information provided with an

assessment, which can. There are then two main types of secondary legal fight available to

taxpayers: first, those that can equally be provided tl~tough some form of adininistrative

regulation or guideline; and second, those that can only be given in legislative form.

Revenue administrators and govemanents prefer the flexibility and authority of

administrative guidelines. Nonetheless, statutory protection for taxpayers in procedm’at

matters is available, to some degree, in all OECD jtmisdicoons. It is the extent of that

protection in Getanany and Hungary, for example, which contrasts with that given in most

cotranon law countries. Usually, the difference in effect on taxpayers is probably small, but

leNslafive protection, by its nature, offers more certainty. On the other hand, whereas

legislative concessions are often interpreted strictly, adnfi*fistxafive guidelines can expand

readily to meet new situations, as revenue authofities always retain the option of later

narrowing or removing, fairly easily, aW concessions that they give.132 It is likely, given the

trend towards government through delegation, that adnfinistrative rxtle-making will increase

at die expense of legislative rate-making.

A distinct and separate secondai’y legal fight that supports tlfis approach is the fight

to request the intervention of an ombudsman in tax matters. Provided there is adequate

access to the ombudsman, particularly where statutory fights are limited, it is a major step

forward in fights protection. A secondary legal fight instituting an ombudsman or shnilar

office supports tim inaplementation of adininistrative tights. An ombudsman can provide

the authofity to ensure that revenue adirtinistrators give effect to their mvn administrative

guidelines. The office represents the intervention of an independent and inapardal third

patty, where access to the coul:ts is Ihnited.

[1996] Tax’e, 535.
Discussed further in D. Bendey, above n. 17, p. 107.
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Australia has successfully introduced a Special Tax Adviser in the Office of the

Commonwealth Ombudsman.133 The United I~ngdom uses a Revenue Adjudicator.TM The

Swedishjuslitieombudsmannen, which played an important role in monitoring the committees

of locally~elected laypeople that were responsible for assessing Swedish income tax until

1991, issues guidelines wltich are used in administrative practice.~3s The US used a

Taxpayer Ombudsman for some yeats, but in Taxpayer Bill of Rights 2 the office was

replaced by a Taxpayer Advocate. The Taxpayer Advocate reports directly to the

Commissioner of the Internal Revenue Service but must make two reports to the House of

Representatives Ways and Means and the Senate Finance Conm~ittees each year that are

not subject to prior reviexv by any official of the Internal Revenue Set’vice or the

Treasm3,.136 The first report sets out the objectives of the office for the year ahead and the

second report identifies the major problems from the past year, with recommendations for

their resolution)37 In addition, the Taxpayer Advocate has significant powers to assist

taxpayers.1~8 Austria, Denmark, and France have also used an ombudsman successfully.I39

Politically, it is beneficial for governments to appoint an ombudsman responsible for

assisting taxpayers. It is also a secondary legal right that provides significant additional

protection for taxpayers and acts as a balance in the trend towards adininistrative rights.

Publicity and transparency are particularly strong weapons against adnfinistrative

See Cotranomvealfl~ Ombudsman, Annual R_~pot¢ 2005-2006 (Canberra, Commonxvealfl~ of Australia,
2006), p. 61 el seq., <xwvw.comb.gov.au>, 1 November 2006.
Discussed on formation of tim office in D. Oliver, ’The Revenue Adiudicatot: A New B~eed of
O*nbudspezson?’ [1993] Public l~aw, 407. See The Adjudicator’s Office, Annual Repot� 2006 (London,
Adjudicator’s Office, 2006), <www.adjudicatorsoffice.gov.uk>, I Novembe~ 2006.
A. Hultqvist, above n. 72.
IRC ~ 7803(c)(2)(B).
Published on <\vx~v.irs.gov/advocate>, 1 Novembe~ 2006.
See National Taxpayer Advocate’s 2007 Objectives Report to Congress, ibid.
OECD, above n. 60, p. 20.
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miusfice.I’1° This is particularly significant now that revenue authorities are focusing on the

importance of taxpayer goodwill m improving compliance.

C Es~rceab/e Taxpayers’ RighEs: P*ima~y Administralive Rights

pt~nary administrative rights are often interchangeable with secondary legal rights, in that

they could be legislated. As discussed above, govermnents prefer administrative rights to

statutory rights for a number of reasons. Adtrdnistrative rights are flexible. A concession

may be given, but it can as easily be taken axvay. For example, in Austrafia, there is a legal

fight to legal professional privilege coveting communications or documents in relation to

litigation, or to legal advice from lawyers to their clients.141 The Commissioner of Taxation

has chosen to extend this right to a wider selection of documents than would be possible at

common law, and to a xvider group of persons, including accomatants. However, in a

number of speeches in the past, the then Commissioner of Taxation expressed concern

tbat tiffs concession was being abused, and indicated the possibility that the ATO may

withdraw it.|42

The example also illustrates the capacity for an admhfistrafive right to be extended

beyond flint available at law. Provided there is a capacity to xvithdraxv a concession in case

of necessity, revenue administrators are often willing to broaden the rights they offer to

taxpayers in order to hnprove their ongoing relafionslfip.

D. Bentley, above n. 46.
Granl v. Dolwlr, (1976) 135 CLR 674 and Bake*" v. Ca*~pbell, (1983) 153 CLR 52. ,at similar concession is
available in the Netherlands, but there, priests, notaries, laxwers, doctors and pharmacists are all given
ptix,ilege, see the General Act on Taxation of 1959, art. 53a. R. Fisher, ’Confidential Tmx Commurdcation:
A Right or a Pfi~llege?’ (2005) Austra/im* Tax Forum, 555, compares the administrative approach taken in
Australia with the statutory extension of the privilege h~ New Zealand.
See, e.g., ’ATO Dixections and Operations’, an address by M. Carmody, the Conm~issinner of Taxation, to
the 1996 Taxation Institute of Australia NSW Convention (Canberra, 21 March 1996).
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A&ninistrative fights can assist revenue administrators in improving taxpayer

gooth~ill, which has the flow-on effect of increasing compliance. Tiffs has often been at

least part of the reason for the introduction of an adn~tistrative advance rulings system.143

The flexibility of administrative fights is particularly beneficial in tax matters, where

changes are so frequent. Revenue administrators can change fights easily to suit the current

demands of tim substantive law. They can also be inure flexible in applying the fights and

concessions. For example, they may wish to create exceptions when applying a concession,

depending upon the circtmastances of a particular case, perhaps where they fed that the

taxpayer is taking unfair advantage of it, or where it would not be in the best interests of

the collmmnit3, to allow the concession.

Administrative rights can be a precursor to adoption as legal rights. For example,

where advance rulings are given on an administrative basis. Over time they become an

integral part of revenue administration. Ti~e logical progression is that the}, are then given

some form of legislative recognition. Tiffs has bappened in Australia, the Netherlands and

India. In Canada, on the other hand, Revenue Canada considers itself bound by the

advance nflings that it provides, but there is no legal requirement for it to do SO.144

The Netherlands provides an interesting example of adn~inistrative fights that are,

nonetheless, given legal recogtfition. Tiffs occurs through the application by the courts of

the pmmiple of legitmaate expectation. It makes certain information that is given to

taxpayers by the revenue authorit3~ binding on that autborit3T. For example, the revenue

authofit3, provides an explanatory brochure with tax returns. Tbe exptanatorT brochure is

143 In Australia, see fl~e Second Re:idmg Speech to the Taxation Laws Amendment (Self Assessment) Bill
1992.

~ See J. Li, above n. 78, and D. Sandier, ’Canada’, in D. Sandier and E. Fuks (eds.), The Inte~7~alio~¢al Guide !o
A&,attce R,dings (Amsterdam, 1]3FD, 1997-2003).
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binding on the authority if the taxpayer relies on an h~corxect explanation, xvhere it is not

readily apparent that there is a conflict with the existing law.~4s

In Japan, on dae other hand, there are a number of admhfistrative processes that have

little or no smzrce in the law. Ishimttta cites the example of extended audits. He suggests

d~at, although there is no real proxdsion for them in the legislation, they are reported to

have been used even as a form of harassment. This is made easier under the administrative

tales gover~in~g audits, wlfich do not regtdate search and seizure dttring audits. Isbimura

states that ’it is not unlmown for audit officers to go d~xough the handbag or desk drawers

of tile audit subject without obtak~ing consent, even during voluntatT audits’.146 These

examples serve to illustrate the hnportance of administrative protection where the revenue

authorities have sig~fificant powers and independence under the law.

D Principles of Good Pracla’ce: Secondary AgtminislralJve R ’ghts

Secondary admi*tistrative rights are given in the context of detailed processes that could

not be legislated efficiently, and often take the form of guidelines issued by revenue

autlmrities. Many secondary adi~tinistrative rights are found in administrative charters of

taxpayer tights, wbich, although they contain statutory and pr’h’nary admk~istrative rights,

also make statements that taxpayers have *ights that really are not practically enforceable,

except in a general sense.

In Canada, the Declaration: Yovx Rights tells taxpayers that, ’You have the ~ight to

get complete, acct~tate, and clear information about yotuc rights, entitlements, and

Decision of the Supreme Court of 9 March 1988, BNB 1988/!48. Discussed m R. Sommerhalder, above
n. 91.
K. Ishimura, above n. 120.
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obligations’347 Some of this information can be provided through legislation and

explanatm3, memoranda. However, much of it has to be issued via the website, information

brochures, booklets and pamphlets published by Revenue Canada. Taxpayers can place

reasonable reliance on such information in ordering their affairs, but in many situations

they are relying on the infomaation provided by Revenue Canada, with only the promise of

the Declaration of Rights to protect them if they are wrong: the doctrine of legitimate

expectation is not as broad in Canada as it is in the Netherlands.~48 The statements made in

infotanafion brochures that do not flow directly from the law, are usually second,’uT

admitfistrative fights. They could not be legislated, but fotan the framework of minor roles

and procedures for the operation of the system.

Of particular importance to administrative tights is the way that a revenue officer

exercises delegated author’it}, to make a decision. \Yghen the law delegates decision-making

powers, it usually lays doxvn gttidelines as to how the decision is to be made, or relies on

standard principles of achninistrative procedure. Hoxvever, a decision is usually

discretionat3, ha natme and depends upon the particular ckcmnstances of the individual

taxpayer. That is the reason for the delegation of the decision-making power in the first

place.

Normally a revenue authority will publish guidelines as to how it will make decisions

and the factors it x~dll take into account in exercising its discretion. Administrative

guidelines govetafing the decision-making process are primary administrative fights as they

could be legislated. The decisions flowing from these powers are often secondat3’

adnfinistrative rights. T)?ically these are found ha such areas as the application of penalty

prox~isions where there is a late payment of tax. Many jurisdictions have ctdpabilit}’

components that are detm’mined at the discretion of a revenue officer. The revenue

I4"l See <xs~vw.cra-arc.gc.ca/agency/faimess>, 1 November 2006.
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autlmrit3, can have a wide discretion m both procedural and substantive matters. For

example, in respect of the same taxpayer it might have to determine whether to audit the

taxpayer or not, and, if it does, whether to apply an anti-avoidance provision to a scheme

or txansaction, As the discretion and decision-making powers vested in revenue

administrators are broad, so, too, is the inaportance of the administrative guidelines they

publish in relation to the exerdse of those powers. In most cases, the only enforcement

mechanism that exists for a taxpayer in relation to procedttral matters is to take up a breach

of revenue authority guidelines with the authot:ity’s own internal problem resolution

serxfice, where it exists, or xvith the relevant ombudsman.

That said, practice has sho3vn that internal problem resolution units can be

remarkably effective in resolving disputes between line officers of a revenue authority and

taxpayers,m As discussed above, an ombudsman can also resolve disputes, even where the

office has no direct authority to enforce a resolution, simply because of the publicity and

tepotmag capabilities that usually attach to the office.

Some jtnisdictions do not provide this kind of protection to support secondat3,

achnimstrafive rights. For example, in Japan legislative provisions are stated in broad te~ms

and leave considerable discretion to the tax authorities. The tax authorities usually do

provide guidance as to how they will exercise their discretion, but there is little recotttse for

taxpayers if they disagree with that exercise.~s° Islfimura states that, ’it is not possible for

taxpayers or tax specialists to interpret or apply tax laws or to check the validity of specific

treatment by the tax authorities, without consulting tax ckculas. In other words, circttlars

do virtually have the force of law, and do have de facto binding effect on the taxpayer.’~5~

SeeJ. Li, above n. 78.
D. Bentley, above n. 46.
Y,k Ishimu~a, aboxm n. 120.
Ibid.
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A slighdy different form of dfis approach to revenue administration is sometimes

used. Where die law in a jurisdiction is out of date and it would be impossible, ludicrous o~

unfair to apply it in a particular xvay, revenue authorities will issue rulings or extra-statutoU

concessions. These state that they will not apply the law as it stands and that taxpayers

should not follow it. In this way the revenne authority maintains both the goodwill of

taxpayers, and a respect for the law as it is applied.

Secondat3, administrative rights are elusive. Primat3, administxadve rights are

recognisable as they provide the formal administrative roles and procedlttes for the

operation of the tax system and could normally be legislated as secondary legal tights.

Secondat3T administrative rights fm’m that vast body of quasi-rules and processes on wlfich

taxpayers rely on a daily basis for die efficient and effective operation of the system. In a

Model these fights are articulated in the fman of general principles of good tax

adininistration. Their importance is ~ecognised in taxpayers’ charters and the OECD

general administrative principles,is2 The aim is to idendfy clearly that secondag,

administrative fights are important to die proper functioIfing of a model modem tax

adilainis tration.153

E Pffttdples of Good Practice: Adminislralive Goals

Administxative goals are often also included in charters and shnilar adrninistradve

statements of taxpayer rights. They are concerned largely x~dth die atdmdes of ~evenue

authority staff and the mariner of their relationsltip with taxq?ayers. For example, Revenue

Canada’s Fairness and Client Rights docmnent states, inter alia, dlat ’you have die fight to

152 OECD, GAP002, above n. 124.
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be treated with courtesy, respect and consideration’. The Australian Taxpayers’ Charter

states that, ’You can expect us to offer you professional service and assistance to help you

to understand and meet your tax obligations’. New Zealand taxpayers are entitled to

’prompt, courteous and professional’ ser~dce under the Inland Revenue charter.

Admitfistrafive goals are essentially an attempt to set a code of conduct. They should

be seen in the context of dm move by revenue authorities to\yards engendering taxpayer

goodwill. It is not surprising that revenue authorities most interested in hnproving taxpayer

complLance flrcough good reladonslrips with taxpayers provide a&ninisttative goals. They

have flexible content and depend largely upon contextual intet°pretafion of social rules.

Nonetheless, they are important in that they do represent the trend towards a service

oriented approach widfin a revenue admhfistradon that espouses them. As the OECD

sma,ey of taxpayers’ rights in 1990 stated, ’An efficient tax administration also requires that

taxpayers are treated in a cot~treous and efficient manner and that the possibility of

dialogue between the administration and the taxpayer is provided.’154

When charters of fights were first introduced taxpayers were justifiably sceptical of

dae importance of adnfinistrafive goals,tss However, tl,e development of modern

management processes xviflfin tax adn~fistradons has seen a strong emphasis on

statements of service standards accompanied by performance measurement.Is6 A review of

revenue authorities in the 2006 OECD Comparative Information Series Report on tax

With apologies to Gilbert and Sullivan.
OECD, above n. 60, p. 14.
For example, D. kX/illiams, ’The Taxpayers’ Cbarter: A View From The Profession’, paper presented at the
ATAX conference on Current Issues kq Tax Administration (11-12 April 1996); A Carey, ’Taxpayers’
Charter’ (!995-96) 30 Taxaliolt itl Attslm/ia, 543; and Taxation Institute of Australia, ’Current Topic’ (t995-
96) 30 Taxatiott inAmlm]ia, 230.
See, OECD Comminee of Fiscal Affairs Formn on Strategic Mat~agement, Pe~fom~attce MmtagemeM ilt Tax
A&*~ini*lralions (Paris, Centre for Tax Policy and Administration, 2001) and as an example, OECD
Committee of Fiscal Affairs Forum on Tax Adrni*fistrafion, SmvD, of TretMs i*~ Ta~,;~a)’er Service DeliveO, Usi~g
New Technologies (Paris, Centre for Tax Policy and Administration, 2005). Explored ~n S. James, T.
Svetalekfli and B. ~&ight, ’The Benefits of a More Strategic Approach to Tax Adn~qistradon and the Role
of PerfOrmance Indicators’, paper presented at die 7ill International Tax Administration Conference 2006
(Sydney, Ausnalia).
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administration shows that most annual plans and reports are now both linked to

aclfievement of specific performance standards and guided by formal taxpayers’ rights ha

law or official documents,ls7 The), form part of the OECD Principles of Good Tax

Administration.ts8 It is therefore appropriate to consider administrative goals as an

hnportant part of the broader admhfistrafive framexvork for taxq?ayers’ fights.

Take both Australia and the US as illustrations.~s9 The ATO regularly commissions

external reports on hoxv well it is achieving its administrative goals and pubfished charter

standards. The 2005 review identified that, for example, taxpayers saxv the way ATO staff

treated them as particular strengths of the revenue authority.16° This is a particularly

pleasing result for" the ATO as it has developed a compliance model that asstmaes taxpayers

are honest and has xvorked assiduously to mould its culture to reflect this.~6t The 2007

National Taxpayer Advocate Objectives reflect a similar focus in the IRS. For example, the

Taxpayer Advocate is tmdertaking several research studies that ’should help the IRS craft

an approach to taxpayer service that meets taxpayers’ it~dividual needs’ as part of the IRS

Taxpayer Assistance Blueprint)6~ Where performance is being judged publicly and

transparently on actfievement of achnh~istrafive goals, it makes them valuable instr~ttments

in the development and protection of a broader fi:amework of taxpayers’ fights.

For the Model, as with secondary administrative rights, the classification recognises

that adininistrative goals forna part of the general pfitrciples of good adinhfistrative

OECD, Tax" Admit~islmtion itt OECD attd Selecled Non-OECD Cotottties: Comparative Itfotmatiou Series (2006)
(pads, Centre for Tax Policy and Administration, 2006) (’2006 OECD Comparative Sur~,ey’) p. 39 et seq.
OECD Centre for Tax Poficy ,-rod Administration GAPO01 Ptittdples of Good Tax Admittislmtion - Practice
i~rote (Paris, Centre for "lax Policy and Adn~aistration, 2001).
TNS Consultants, Review of the Ta:,7~ayos’ Charter2005 (TNS Social Research, 2006), <wx~av.ato.gov.au>, 1
August 2006. Naliot~al Ta:,7~ao’er Advocale’s 2007 Objectives Repot¢ to Cot~gt~ss, 30 June 2006,
<x~wv.irs.gov/advocate/>, 1 August 2006.
"INS, Ibid., p. 6.
S. James, K. Murphy and M. Remhart, ’The Citizen’s Charter: How Such hfitiafives Might Be More
Effective’ (2005) 20 Public Po/i~ at~d Adminislmtiot~, 1, 13; V. Braiflxwaite and J. Braiflxwaite, ’An Evolving
Compliauce Model for Tax Enforcement’ in N. Shover and J.P. Wright (eds), Crimes of Ptivikge (Oxford,
OUP, 2000), ch. 6; and K. Murphy, ’Moving Towards a More Effective Model of regulator3, Enforcement
h* fl~e Australi,’m T~xation Office’ [2004] BKtt)h Tax Review, 603.
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p~actice. They are not generally witlfin the scope of an ombudsman’s review. Hoxvever,

because they form part of the repor~ag and evaluation process for the revenue authority

there is strong incentive for revenue officers to meet the articulated standards. It is

flaerefore legitimate to suggest that adi~ainistrative goals do form part of the Model as they

can ensure improved taxpayer treatment, 163

CONCLUSION

Chapter 2 explored the reasons xvhy a Model of taxpayers’ rights is timely and benefidal in

the context of developments ha tax administration and the broader legal frame\vork in the

latter part of the 20th and early part of the 21st centuries. However, it is difficult to identify

exactly wbich rights should be included. The traditional principles that underpin tax policy

are well lmown, but Chapter 3 shmved how their content and mearfing was less well

defined. It put forward a shnplified and generally acceptable common meaning for those

principles that are regarded as forming the basis for tax systems. They should also flaerefore

influence taxpayers’ rights.

Although an agreed set of principles is an inaportant starting point for common

agreement, Chapter 3 also outlined the difficulties that flow from the interpretation of any

international model set of rules or guidelk~es. There may be significant differences m

interpretation and therefore application of rules. It will depend on a range of factors, from

variations in the legal system tl~:ough to cultural mores that dictate how a rule or process

should be inaplemented. Chapter 3 stressed that the rights contained in the Modal will

Contain comtnon content, but ti’iust be flexible enough to cope with variations in approach

National Taxpayer Advocate’s 2007 Objectives Report to Congress, above n. 138, p. vii.
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to their implementation. Rules should not be implemented utfless it is witlfin the context of

fl~e legal system, culture, economy and broader environment of a jurisdiction. A Model that

is not expressed broadly enough to facilitate contextual implementation is of little use.

This chapter has explored the different types of right that could be included ha a

model and how best to classify them. The classification takes place in an environment,

where the way government works is changing, in part because of its scope. In the context

of expanding goverrmaent, there is, paradoxically, increasing taxpayer protection and a need

for standards and guidelines to assist in the exercise of power. Where once it may have

been thought that the only substantive protection available to citizens was tlttough

legislation, because administxative protection was fairly limited, fltis is no longer the case. It

is therefore inaportant to classy, taxpayers’ rights in a way that reflects their different

content. The differences are often found in the means of enforcement and these are

explored ftttther in Chapter 5.

Tiffs Chapter has shown how important it is to recognise the differences between

each type of right. Their natnre xdll produce a radically different result. Any jurisdiction

should identify the rights it affords taxpayers across the tax system. It is no longer

sufficient, if policymakers are serious about providing a comprehensive framework

taxation, to leave it to the protection given elsewhere in die law without determining

whether or not it is appropriate. A comprehensive approach requires review of both legal

and admiuistradve r-ights, recoguising the widely different impact depending upon which

method of enforcement is used.

The nuances ha the classification of tights become particularly significant as countt’ies

seek to implement greater taxpayer protection as part of the reform of their tax systems. By

understandhag the different classes of tight they xvilt be able to identify much more easily

t6s s. James, T. Svetalekth and B. Wright, above n. 156.
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the appropriate framexvork of rights for their particular tax achlah~istration. This will cater

to the operation of the ntles in the system, the effect of those l~les, and tile gaps in those

t~les. The t~ales and principles within the classification system are found in Chapters 6 to 8.

Chapte~ 6 focuses on the pzh~aary legal r~les that provide the legislative fl’amework

goverrm~g tile taxation system. Chapter 7 explores the general principles of good tax

ad|~fistration, secondatT legal ~ights and administrative goals - those elements related to

how die tax adnfinistration exercises its powers. Chapter 8 analyses file secondat3’ legal

tights and primal3, administrative rights that form much of the substance of taxpayers’

tights in aW tax system. TILe rights then translate into the Model in Chapter 9.
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CHAPTER 5

ENFORCEMENT OF RIGHTS

I INTRODUCTION

The aira of a Model of taxpayers’ fights is to provide a guide to best practice in tax

administration. As noted in earlier chapters, the inaplementation depends heavily on the

legal, social, cultural and economic context of the particular jurisdiction. Therefore the

Model cannot itself articulate the precise means of enforcement of the rights it includes. It

can provide a guide to how each of the different t3q3es of rights should be enforced to give

them effect. Tlfis is essential to understand the mearting of the rights set out in Chapters 6

to 8.

Chapter 4 identified file context and classification of taxpayers’ rights. Enforcetnent

relates directly to classification as legal or admitfistrative rights. The issue becomes more

complex for legislative enforcement simply because the subiect of the legislation is rights

protection. At the administrative level, the potential mechauisms available and methods

used to enforce rights are not as distinctive,

The first part of dais chapter exanaines the levels of legal enforcement available and

identifies flaeir advantages and disadvantages using examples from a range of }m-isdictions.

Some primary legal tights dealing with taxation are part of the basis of the legal system. It is

therefore appropriate to begin an analysis with a revie~v of constitutional enforcement.

HOWever, much of flae discussion about enforcement of legal rights focuses on ordinary

legislation and how best to protect rights it contains. Therefore, the main focus of the
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discussion on legal enforcement is on mechanisms such as ’protection of rights through

interpretation provisions and pre-legislative scrutiny.

Tim second part of the chapter focuses on admimstrative mechanisms and

enforcement, particularly in the context of developments in akernative dispute resolution

(ADR) theot3’. Tiffs part uses the example of the ATO dispute resolution model to

illustrate the effective design of a dispute resolution model in the context of tax

administration.

Both parts proxdde recotrmmndations on tile most appropriate forms and processes

for enforcement of taxpayers’ rights. These are included ha the Model in Chapter 9.

II PART 1: LEGISLATIVE ENFORCEMENT

A Level of Et~rcement

The classification of taxpayers’ rights in Chapter 4 identified pritnatT and secondarT legal

rights. Unlike the enforceruent of a specific bill of rights, such as those in Canada, the

United I~dngdom, South Africa and New Zealand, taxpayers’ rights are usually embodied in

a number of different laws. T!ffs is similar to the protection of general rights in countries

such as the United States and Australia, where some rights are given constitutional

protection, but others are included ha a range of different laws.

There are numerous models and different levels of enforcement of *aghts legMatton.

How they are treated depends upon what kind of law embodies the rights in the legal

For a review of the most common models, see P. ~Vlston (ed.), P*~mot¢)g Human Rt~hts th*~¢gh Bills of Rights.
Cbmpa~ulive Pe,ape¢lives (Oxford, OUP, 1999), vAth a genera] comparative overview in M. Darrow and P.
Alston, ’Bills of Rights in Comparatix;e Perspective’ in p. 465, p. 469. See further, G. Griffith, The Prolecliotl
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hierarchy and what powers are allocated to judges or other bodies or groups in respect of

that kind of law.z This Part exanfines in the fol]mving order, those models representative, in

gener,’d terms, of erich level of enforcement and analyses their approptiateness in the

cow, text of taxpayers’ rights:

constitutional enforcement

legislative entrenctmaent

use of an interpretation clause

pre-legislative scmfiny

ordinary legislation

Constitutio*~al Ptvvisions

Most countries now have written constitutions, in addition to setthag out the structure and

operation of govermnent, many constitutions incorporate protection of the rights of

citizens. Some of these r’tglats can impact directly on taxpayers, such as a tight to a fair trial

in the context of a tax offence and the right of appeal from a decision of a tax court.

Constitutional bills of rights have become more cmmnon, with the growing emphasis

worldwide on human tights. However, Bills of Rights are more usually introduced using

Odler statutory methods, discussed further beloxv.

Constitutional protection of htunan rights should provide the strongest assurance to

citzens that their tights vftll indeed be protected. For after all, in the words of De Smith,

the constitution comprises ’the law behind the law -the legal source of legitimate

q HUmat~ Rights: A Rel&lv qf Selecled JtMMictions (Briefing Paper No. 3/2000 NSW ParlJamentat3, Librat3,
Research Sen~ce).
See fuhrer, J.L. Black-Branch, ’Parliamentat3, Supremacy of Pohitical Expediency?: The Constitutional
Position of the Human Rights Act under British Law’ (2002) 23(1) Statute Latt, Ret*ie~l; 59, 60 in tlm
COntext of the constitutional position of human tights.
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authority’.3 Whether riffs is because of an intrinsic role of recognition,4 because of its

pedigree,5 or other theoretical foundation, the constitution is x-iewed as a lfigher furau of

law, ’hierarcltically superior to other laws’.6

As a higher law, the constitution is not norrnally alterable except by special

procedures. These can be flexible, as in many parliamentar’y democracies, where

amendment is simply by special maiofity of file legislature. Tiffs is consistent with Dicey’s

traditional concept of parliament~at3’ sovereignty that ’a sovereign power cannot, xvlfilst

retaitm~g its sovereign character, restrict its own powers by any particular enactment’] The

special procedures can be more rigid, as in Australia, where the Cotrmxonxvealth

Constitution can be amended only by an absolute majority of Parliament, xvith the approval

of a majority of electors both overall and in a maiority of StatesP They can be inwnutable as

in the German Constitution, ’which declares that certain fundamental principles are

immune to constitutional amendment’.9 Manner and fomx legislation is dealt with more

fiflly below

TILe German constitution has been used to protect a number of taxpayers’ rights

over the years. This ranged from the application of the principle of the separation of

powers to disallow the tax authorities from levying admitfistrat:ive penalties other than

those for late payment, to finding that interest taxadon was unconstitutional as the level of

S.A. de Smith, Con¢tittttionaland-Administmtit~e Lan, (3rd edn, Harmondsxvorth, Penguin, 1971), p. 18.
As posited by H.L.A. Hart, in The Concept of Law (2nd edn, Oxford, Clarendon Press, 1994).
Dworkin’s theot3’ as to the ~ecognition of the source of law. See R. Dworldn, Taking Right.r £etious~,
(London, Duckworth, 1978).
S.A. De Smith, above n. 3, p. 18.
A.V. Dicey, b~ttvdm’tion to [he XB@, of the Law of the Congittttion (10da edn, London, Butterworths, 1960), p~
68, n. 1, discussed in A. Chander, %overeignty, Referenda, and the Entrenclmaetu of a United Kingdom
Bill of Rigbts’ (1991) 10t Yale Lan, Jonrnal, 457, 463 in an analysis of orthodox and new views of
parliamentary sovereignty.
Section 128 of the Constitution.
A. Chander, above n. 7, p. 462, who discusses the concept of immutability and points out that
constitutions, bowever entrenched, are o f cot~rse xmhaerable to revolution.
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enforcement xvas not appropfiate.1° Hoxvever, most constitutions do not provide this level

of protection for taxpayers.

In file context of human fights generally, Darrow and Alston argue that, ’it is

becoming increasingly difficult for a state to demonstxate that it has taken all appropfiate

measures in the absence of some kind of recognition of human fights standards.’tl Tiffs

would normally occur either through the introduci:ion of a bill of fights or by meast~tes that

ensure that international human fights obligations prevail over domestic law)2 Some of die

pfimary taxpayers’ fights may be covered appropfiately by existing constitutional protection

for fights generally. However, the content applicable to taxpayer protection may need more

explicit articulation. Fo~ example, a consfitotional protection of a citizen’s fight to equality

may still allow a restrictive interpretation hi relation to tax. Canada provides an illustration.

Taxpayers have sought to apply to taxation the Section 15 equality fights of the

CanadLan Chatter of Rights and Freedoms (die Canadian Charter), xvlffch fom~s part of the

Canadian Constitution.u The Supreme Court has stated clearly that die Canadian Charter

applies to die Canadian Income Tax Act as much as to other legislation,t4 However, in

Thibadeau v. CamMa, Gonflffer J noted the special nature of die Income Tax Act as a

significant factor to be taken into account in defining die scope of die equality fights and

d~at the essence of the Act is ’to make disthlctions, so as to generate revenue for the

government w!file equitably reconciling a range of necessarily divergent interests’,is Tiffs

approach has been stsongly cfiticised by some cotmnentators. Philipps argues that it is

problematic, as ’it d~reatens to keep lffdden from vie\v dlose assumptions and concepts

A.J. Pddler, ’General Description: Germany’ in H.J. Autt, Comparative Income Ta~,catiom A XlmcturalAna~’sis
(I’he Hague, Kluxver Law Intemalional, 1997), p. 49, pp. 61-62.
M. Darmw and P. Alston, above n. 1, p. 469.
Ibid.
ConslJtudon Act 1982, Part 1, being the Cmiada Act 1982 (UK), Schedule B, c 11.
In bod~ S3,mes v. TheQuee& [1994] 1CTC 40, 94 DTC 6001 (SCC) m~d Thibadeau v. C~*tada, [1995] 2 SCR
627, [1995] 1 CTC 212, 95 DTC 5998 (SCC).
Thibadeau v. Ca,mda, ibid., p. 392 (CTC) and discussed in J. L~, ’Taxpayers’ Rights in Canada’ in D. Bentley
(ed.) Ta~’pa).e~z’ Rights:A~ [,ttematio*aalPerspeclive (Gold Coast, Revenue Law Journal, 1998), p. 89, p. 129 et
seq.
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within the tax system which may reinforce larger patterns of social and econmnic

inequality’,~6 thereby giving rise to toleration of a lesser standard of faix treatment in tax

law.17

Whatever tile mefits of the decision, it illustrates that the application of general fights

to tax law is often interpreted restrictively because of ti~e nature of tax law. Constitutional

protection can fundamentally extend the protection of taxpayers. The Canadian Charter

has resulted in major changes to the audit and investigative powers of Revenue Canada.18

However, the point is that it reqtti~es the introduction of a chaxter or bill of fights into a

constitution for these effects to be felt in the tax law. Constitutional amendment is ahxmst

certainly not going to occur specifically to insert tax, payers’ rights.

Therefore, to rely on the introduction of taxpayers’ rights contained in a Modal into a

constitution, even where the constitution of a countt’y already contains some protection of

general htmaan rights, is both inappropriate to the substance of taxpayers’ fights and the

constitution as a potential vehicle for their protection. Taxpayers’ fights are protected at

best indirectly by constitutions. They are a specific t3Tpe of fight peculiar to one area of the

law, where the executive interacts on a daily basis xvith the individual. It is more appropriate

for protection to apply specifically and not to rely on the indirect protection afforded by a

broad, over-arching instrument that was not designed as a means to protect taxpayers’

fights. Even for primat3, legal fights, appropriate protection for taxpayers relies on specific

legislative attention, or there is a fisk that the association with taxation will cause the

protection to be read down.

L. P~Ftpps~ ‘Tax Law: Equa~ay Pdghts: Thibadeau v. Canada~ (~995) 74 T/~e Ca~adian Bar Re~iew~ 668"
Ibid., p. 675.
j. Li, above n. 15, p. 109.
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Sinfilar concerns about appropriateness for t~xpayers’ rights apply to the next level of

protection: entrenclunent. Proponents of rights protection of course prefer the maxinaum

protection, not subject to the wlfim, whether advertent or inadvertent, of parliamentary

override. The most secure method of enforcement is through entrencbanent, whereby the

legislature restricts its ability to amend or appeal legislation by ordinat3’ enactment.

In the absence of some form of entrenclm~ent the problem facing the courts, when

an apparent breach of rights comes before them, is that parliament is sovereign in most

democracies. The issue was well set out by Brennan J in the Austt’alian case of Naliomvide

News Ply Ltdv. Wills, o

A court will haterpret laws of the Parliament in the light of a presumption that tl~e

Parfiament does not intend to abrogate human rights and fundamental freedoms but

the court cannot deuy the validity of an exercise of a legislative power expressly

granted merely on the ground that the law abrogates human rights and fundamental

freedoms or trenches upon political rights xvhich, in the courts’ opinion, should be

presetn~ed.

To overcome Otis problem, it is possible to introduce xvhat is sometimes called a

’manner aud form’ provision, designed to entrench the legislation embodying rights that

the parliament wishes to protect. Tttis was the approach taken, for example, to entrench

the Bill of Rights contained ha the South African Constitution.-~°

(1992) 177 CLR 1 43.
C ~apter 2, 1996 Constitution,
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A manner and form provision could theoretically apply to legislation (mbodying

taxpayers’ rights.21 A ’manner’ provision generally sets a mechanism for amendment or

repeal of a piece of legislation, xvlfich goes beyond the usual simple majority requirement.

Examples xvould be the requirement of a greater than simple majorit3’ of one or more

Honses of Parliamentzz and apWoval by a referendum of electors.~ The South African

constitution requites a two-thkds maiofitT vote of the National Assembly and approval of

at least six of the time provincial legislatates to amend it.~4 A ’form’ provision generally

prescribes an express form that an amendment or repeal must take. An example would be a

requirement that legislation inconsistent with a bill of fights, to be effective, mnst expressly

declare that it should operate notwithstanding the bill of rights-zs To be effective, a manner

and form provision would also generally be entrenched or it could itself be repealed by an

ordinary act of padiament.26

The advantage of entrenching taxpayers’ rights using a manner and form provision is

that it overcomes the principle that where a subsequent Act of Parliament conflicts with an

eadier Act, the I~tet Act repeals the earlier.2v It would mean that the taxpayers’ rights could

not be repealed expressly or by implication by a later Act of Parliament unless that Act

complied with the reqtfimments set out in the manner and form provision. In other xvords,

it \vould reqtiite that an5’ change to the legislation embodying the taxpayers’ tights ’be

, " ion of die at)plicafi°n of manner and form promstons, se,e., e.g.,
,

For a discuss ~% wv~,~ ’Can the Commonwealdl pa~uament
Black-Branch, above n. z, o ............ ,
Legislation?’ (!980) 11 Fedet’al Lan, Revien; 167; and G. Carney, ’?m Over\few of Manner and Form m

Australia’ (1989) 5QUTLawJourtm!, 69.     " "     Pedtick Ra~tadttAhe, [1965] AC 172.
See e.g., the Austr~lian case, The Btibeo’ C°mmtsst°tter ~"
See e.g., in Australia, s. 128 of the Constitution and the discussion of referenda in tiffs context in A.
Cbander, above n. 7, particularly pp. 475-480, where recent United Kingdom referenda have been used to
provide popular majority support for major constitutional decisions.

Section 74(2).
See further, G. Wimerton, above n. 21, p. 17~, who gives dxe Canadian example of The Bill of Rights

1960 (Can) s. 2.
Ibid., p. 172 and G. Carney, above n. 21, p. 70.
G. Carney, ibid., p. 71.
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direcdy considered and intended by the drafters of the later Act rather than be merely an

maintended consequence of an implied inconsistency.’2s

However, entrenclunent places a significant qualification on parlimnentary

sovereignty. In some }nfisdictions there may not be capacity to entrench legislation in this

29way, particularly where the application of the legislation is to a vet’}, specific aea. In most

iurisdictions where it is possible, entrenchment is restricted to those elements of the law

that have constitutional effect. The option of enCtencbanent is considered in the context of

general bills of fights, not for anything less.3° As with general constitutional protection,

entrenchment is probably only relevant to taxpayers’ rights to the extent that they fall

witlma a general bill of rights. Some of the provisions of a Model could fall witl~’t such a

bill, but it is beyond the scope of this thesis to explore the appropriate means for the

introduction of a general bill of rights.

Partictdarly in the context of those taxpayers’ fights that are capable of legislative

enforcement, xvhat then are the options for ensuring their protection? It xvould be usual

where rights from the Model are legislated, for the legislation to foma part of an act

governing tax a(h~xinistxation. Tax a&~inistrafion may fall vdtbin the general act or acts

governing taxation or be subject to a separate act.3~ The strongest form of protection for

those tights protected by ordinary legislation would be separate identificafion within an act

Ibid., p. 72.
For a discussion of this point in the context of manner and for~n, see O" H°°d Ptfillips, P" Jacks°n and P’
Leopold, O Hood Philh~.r (,~ Jackrom Cb~tslitutio~tal attd Admi~tistrative Lan, (8th edn, London, Sweet &
Max~vell, 2001), p. 4-025 e! .req.
M. Darrow and P. ,Mston, above n. 1, p. 484, explore the debate over entrenched bills of tights,

cam’assmg the advantages and disadvantages.
Discussed in R.K. Gordon, ’Law ofTmx Adnfinistration and Procedure’ in V. Thutowi (ed.), voL 1, Tax

,~" stgtt and D ~fiitg (Washington DC, IMIv, t 996 and 1998), p. 95, p. 110.
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Chapter

and protection by an interpretation clause. This secdon builds specifically upon the analysis

set out m Chapter 3 on file interpretation of die content of rights.

An interpretation clause is incorporated as part of the enacting legislation and

requires subsequent Acts of Parliament affecthlg tile protected content to be interpreted in

accordance with that content, rather than to override it or negate its effect by in~plicadon.

tt is important to distinguish at this point between an interpretation clause in its ordinary

sense and a clause diat is designed to reconcile parliamentat3’ supremacy with

entrenchment. In iurisdicdons where there is entrenchment, such as Canada, a clause in the

entrenched rights legislation pemlits the legislature to protect other subsequent legislation

from being interpreted as being in breach of the rights legislation by specifically including a

declaratot3~ provision to override the tights being breached. This ensures that Parliament is

not irrevocably bound by tile earlier legislation.3a Tile use of a declaratotT provision might

apply in areas often the subiect of the exercise of marghls of appreciation in international

human rights documents, such as anti-terxorism legislation.

The Canadian Charter of Rights and Freedoms uses a ’notwithstanding’ provision to

reconcile constitutional entrenchinent with file doctdne of parliamentat3’ sovereignt3T"

Section 33(1) of the Canadian Charter provides that:

Parliament or die legislature of a province may expressly declare m an Act of

parliament or of the legislature, as the case may be, that die Act or a provision thereof

shall operate noiwithstanding a provision included in section 2 or secdons 7 to 15 of

tiffs Charter.

32 M. Darrow and P. Alston, above n. 1, p. 498, put forward die argument from democratic d~eory for an

a~ entrenched bill of rights places poxver in die hands of an unelected, unaccountable,
mirepresentative and elite group of people (i.e., judges) who are empowered to overturn Acts of
Parliament, wlfich reflect the values determined by duly elected representatives of tile people, to
the extent that any inconsistency with the bill of rights is identified by the judge.
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E~rcement of Ra~hts

Although allowing a ’notwithstandh~g’ provision waters down the extent of the

e~trenclunent, it is still a very significant form of protection and more powerful than a

simple interpretation clause. The sections which may be overridden are lit~tited,33 the period

of the override is limited to a maxitnmn of five yeats (although it may then be re-enacted

for a further maximum five year penod) and the psychological and political ianplications

of invoking the override have tended to act as a barrier to its general use.3s An

interpretation clause offers a less substantial legislative impediment to override of enacted

rights. ~

It is also hnportant to distingttish from an interpretation clause a clause giving courts

the power to declare legislation incompatible with the legislation enacting rights. This is the

position under the United I~angdom Human Rights Act 1998, where section 4 allows the

superior cmrtts to declare that legislation enacted by Parfiament is incompatible with a right

under the European Convention of Human Rights (rights to which the Act aims to give

effect in the United ICAngdom))7 A declaration of incompatibility allows for amendment of

the offending provisions by Onfnisterial order under section 10 or for amendment by

Parliament.

An interpretation clause ts usually included ha most acts promulgating rights. Wliere

it is combined with a ’notwithstanding’ clause or a declaration of incompatibility it is a

Section 33(1) lhnits the override to s. 2 or ss 7 to 15.
Section 33(3) and (4).
For example, see the analysis in J.L. Hiebert, W¢hy must a Bill of Rights be a contest of pofifical and
judicial wills? The Canadian alternative’ (1999) 10 PublicLaw Review, 22, 24.
An interpretation clause is also fomxd ms. 4(1) of dm 1990 Hong Kong Bill of Rights, which states that,
’,~ legislation enacted on or afte~ the cormnencement date shall, to the extent that it admits of such a
COnstruction, be construed so as to be consistent xvith the International Covenant on Ci~l and Political
Rights as applied to Hong Km~g.’ See further, A. Bymes, ’And Some Have Bills of Rights Tim~st Upon
Them: The Experience of Hong Kong’s Bill of Rights’ in M. Darrow and P. Alston, above n. 1, p. 318, p.
356 et seq.
COmpare this to Nexv Zealand, where the co~t was initially of the opinion that it was precluded from
gixfing advisor3, opinions, see P. Cooke, Temese ~. Police, (19921 9 CRNZ 425, 427 and K.D. Ewing, ’The
Human Rights Act and Parliamentat3’ Democracy’ (19991 Mode~ La~v Review, 79. Tiffs issue was resolved
in Moonen v. Film and k~temlut~ Boa*ff of Review, [2000} 2 NZLR 9 where it was held that the court could
make a judicial declaration of incompatibility where there was a clea* statutot3’ inconsistency that could
not be resolved tl~cough interpretation. Discussed in P. Rishwo~th, G. Huscroft, S. Oplican and R.
Mahoney, The New Zealand Bi!l of Righls (Oxford, OUP, 2003), p. 117 el seq.

169



more powerfial protector of fights. A simple interpretation clause is usually the strongest

form of protection that would be used to protect Laxpayets’ rights as they a~e generally not

fiandamental but defivadve rights. However, from the discussion below, it xvill become

apparent dlat an advisor3’ power of incompatibilig, in the hands of the cottrts could be

useful both to a revenue authority and the legislature.

In the UK Htmaan Rights Act 1998, section 3, the interpretation clause, requires that

’so far as it is possible to do so prhnaty and secondat3’ legislation - whether enacted before

or after the 1998 Act - must be read and given effect in a way which is compatible with

Convention fights.’~s In the context of rights legislation, tiffs would usually mean a broad

and pm’posive interpretation as described in Chapter 3)9

The New Zealand Bill of Rights Act uses a weaker interpretive construction than the

UK Human Rights Act 1998.~’ The New Zealand Bill of Rights Act will not override earlier

inconsistent legislation. Secdon 4 of the New Zealand Bill of Rights Act states that:at

No Court shall, in reladon to any enacmaent (wbether passed or made before or after

the commencement of this Bill of Rights),

(a) Hold any provision of the enacmient to be impliedly repealed or revoked, or to be

in an}, way invalid or ineffective; or

(b) Decline to apply an), provision of the enactanent - by reason only that the

provision is i~consistent with an), provision of this Bill of Rights

Tltis section must be read in conjunction xxtth sections 5 and 6 of the Nexv Zealand Bill of

Rights Act, Section 5 states that:

O. Ilood Pttillips, P. Jackson aild P. Leopold, above n. 29.
Ibid., p. 479.
See also fl~e Hong Kong Bill of Rights, A. Bymes, above n. 36, p. 348 and J. 2kila~t, ’A Bill of Rights for
Hong Kong’ [I991] PublicLaw, 175, 178.
For a discussion of these sections, see furflier, P. Risbwot~.h et al, above n. 37, ch. 4 and P.~.. Joseph, ’~e
New Zealand Bill of Paghts Expenenc in M. Darrow and P. Alston, above n. 1, p. 283, p. 289 et seq.
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E,*forcement of t~ights

Subject to section 4 of tiffs Bill of Pdghts, the rights and freedoms contained in this

Bill of Rigllts may be subject duly to such reasonable limits prescribed by law as can

be demonstxably justified in a free and democratic society.

Section 6 goes on to say:

\’~erever an enacm~ent can be given a meat~ag that is consistent xvifl~ the rights and

freedoms cont,’dned in this Bill of Rights, that meaning shall be preferred to any other

meaning.

These sections require Ore courts to interpret Acts of Parliament as drough they are

consistent with fl~e New Zealand Bill of Rights Act. The usual t~tfle of interpretation

applicable to contradictorT legislation and adopted by couunon law couxts was set out by

Lord Blackburn in Gat~e/t v. Bradley:4~

When the nexv enactment is couched in general afftt’mafive language and the previous

law, whether a law of custom or not, can ,,veil stand with it, for the language used is all

in the affmnative, there is nott~ng to say that the previous law shall be repealed, and

therefore file old and the nexv laws may stand together .... But when the new

affirma~ve words ... by theh" necessity.., import a contradicfon, that is to say, where

one can see that it must have been intended that the two should be in conRict, the two

could not stand togeflmr; the second repeals the 17trSt,43

Ga,~tett v. Bradley, (1878) 3 App Cas 944, 966
The pthaciple of lege.¢posletiotesptiotvs coztt~tia* abt~gattt as interpreted by Lord Blackbt~n, is an accepted

~lS:ent of much conmaon la\v jm:ispmdence. See, e.g., in Australia, Butler v. Allot,to,-Genera/(Vie), (1961)CLR 268.
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Chapter 5

Secdon 4 seeks to overcome the application of dais raale for laxvs passed prior to the

New ZeaLand Bill of Rights Act where there is a clear contradiction. A subsequent law

clearly contradictor3, to the New Zealand Bill of Rights Act would first be subject to

section 6, which emphasises that a consistent meaning is to be prefer-red over any other

meaning. Where a meaning consistent with the New Zealand Bill of Rights Act in its broad

forth is not possible, thensection 5 can be used to assist with die h~terpretadon. As stated

by Hardie Boys J in Ministry ofTmll~port v. Noot~.’4

There must be many a statute xvhich can be read consistently with the Bill’s rights and

freedoms if it is accepted diat the statute has imposed some limit or qnafification upon

them; in other words, diat although the statute cannot be given a meaning consistent

\vith the Bill’s rights and freedoms in their entirety, it can be given a meaning

consistent with them in a limited or abridged form. It is obvinusly consistent with die

spirit and purpose of the Bill of Rights Act dlat such a meaning sbould be adopted

rather than dlat s. 4 should apply so that die rights and freedoms are exclnded

altogether.*s

The sta0atot3, consttxtcdon builds carefully on the pre-existing principles of

interpretation generally accepted in common law jurisdictions. Although the consttxiction is

in the context of the New Zealand Bill of Rights Act, there is no reason why a similar

approach could not be taken within an indixddual act, such as a tax act. The interpretation

clause would apply to the specific body of tights included in that legislation. It would

reinforce and extend the principles of conmaon law interpretation set out in Chapter 3. It

would proxdde a specific direction to the courts, wtfile gnarding the principle of

4a Mitdsto, of ~).at1~port1,. Nootf, [199213 NZLR 260, 287. Followed by the High C°urt in Het~u~iM v" MiMs!o’ °f

Tmt@orl, (1992) 9 CP~NZ 307, 32l.
45 For an extensive discussion of dfis and other cases which have examined ss 4, 5 and 6 of the Bill of

Rights, see J.B. Elkmd, ’On die Lh’nited Applicability of Sect:ion 4, Bill of Rights Act’ {1993] New ZealaM

Law.!omTml, 111.
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parliamentat3, supremacy. In the context of tax laws it could proxdde clear direction from

d~e legislature as to die margins of appreciation applicable to tax law, much as section 5 of

die New Zealand Bill of Rights Act ’supplies a standard that limits on tights tnust meet,

along with a medlodology for applying that standard’.46

One of the major stmnbling blocks to die introduction of a general intet~pretation

clause is that it reqttires the courts to compare different acts and prefer the interpretation

and application of one over another. Legislatures fear the implications of allowing dleit

enactments to be constrained h~ rids xvay. Man), jurisdictions have legislation that governs

dm inteipretadon of legislation.4v That this has not been considered sufficient in the

context of bills of rights is evidenced hi the analysis above. It may be that file drive for

dghts legislation is often politically motivated and even with entrenchment or

interpretation clauses there is considerable scepticism as to its effectiveness in maW

jntisdictions.4s

Tliat said, interpretation acts and clauses are a feature of modern legislation to ensure

consistency across complex and interrelated areas of law.49 Tax laws are no different and it

would not be inconsistent with modern approaches to legislative drafting to include an

interpretation clause in the legislation govertfing the.administration of tile tax laws.

Tax legislation has always provided an interpretive conundrum. Prebbte has argued

that tax is, in many ways, a gloss on the legal system, or a legal ectopia:s° it creates a legal

fiction in order to apply tax law. For example, whereas company law creates tile company

as a separate legal entity,, tax law often looks through that entity at the ultimate oxvners,

ignoring the operation of tile company law in its application,s~ The range of legal fictions

Pdsbworth et al, above n. 37, p. 120.
For example, it~ Australia the Acts Interpretation Act 1901 (Cth); United IgLagdom, Interpretation Act
1978 (1OK); Canada, Interpretation Act (R.S., 1985, c. 1-21).
P. ,Mston, ’A Framewozk for the Comparative .Mlalysis of Bills of Rights’ in P. ~dston, above n. 1, p. 1.
For example, coveting such issues as die meaning of common terms, the tales [or calculating time or

measm:ing distance, and the roles and procedures goveriffng the delegation of attthority.
~ J. Ptebhle, ’x.Xq~y Is Tax Law Incomprehensible?’ (1994) B*ilish Tax Revie~v, 380.sl This often happens in tax loss tales, e.g., the Australian Income Tax Assessment Act 1997 (Cth), Div. 36.
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Ch@t~r 5

created means that there is often overlap and a requirement for the legislation or judges to

identi~, the pfiofit3, of one clause or statute over another. Anti-avoidance rules are the most

cormnon example. The pfiority of roles governing ordinal3’ income and expenses over

capital gains rules can be another. It would therefore not be a significant deviation from d~e

norm to include an interpretation clause into the statute or section of the statute gover*~ag

tax administration to ensttre the priorit3T of those clauses providing taxpayers’ rigbts.

This would be facilitated in most jurisdictions by the existing recognition that tax law

deserves special attention from all branches of government. It is often enacted in its own

statutes; cot~trs and tribunals dealing specifically with tax and tax administration ate

common; and taxation is invariably administered by the executive t!~ough a separate arm

of the civil se~_adce with varying levels of independence.

AdapOng the wording of the Human Rights Act into the law governing tax

admirfistration but limited to the tax2payer’s fights contained ha that Law, would not seem

too great a leap for most governments. To prevent the possibility of compethag or ill-

considered declarations of incompatibility a further caveat should apply to prevent such

declarations at first instance. Any declaration of incompatibility should otlly be issued by

the relevant appeal court or tfibunal in a jurisdiction that normally considers matters of law

and procedure. The clauses could read:

So far as it is possible to do so, primary legislation and subordinate legislation

governing the administration of taxation must be read and given effect in a way

which is compatible xvith the fights contained in dais section.

\~qhere an appeal cotttt is satisfied that a prox~ision of p,~mary or subordinate

legislation is incompatible with a rigiat contained in tiffs section, it may make a

declaration of that incompatibility.
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A report containing all declarations of incompatibility shall be made amaually m the

Minister responsible for revenue and a copy of the report shall be laid before

Parliament.

A declaration of incompatibility would encourage the revenue authority and other relevant

deparunents responsible for tax legislation to consider whether the incompatibility was

intended. If it was not, it xvould provide the basis for amendment of the pfimat2¢ or

suborclinate legislation. The purpose of the annual report is to ensure that both the relevant

nfinister and parliament are apprised of instances of incompatibility. Without any

consequence arising from such a declaration, it could otherwise be ignored, particularly in

the tax arena, where publicity for breaches of taxpayers’ rights may not be considered

newsworthy. It also provides some counter-balance to the argmaaent that the poxver of the

b~reaucracy ’has undemfined the theory that the Westminster model of responsible

Govetmnent effectively guarantees democratic control of Execntive power.’s2

The approach taken does not include a statement to the effect of sections 4 or 5 of

the Nexv Zealand Bill of Rights Act. It recognises flrat a tax act is an ordinar3~ act and does

not claim superiority either as a laxv or in its operation, except to the extent that if there is a

choice, an interpretation should favour upholding, to the extent possible, the meaning that

protects the legislated taxpayers’ rights. To do otherwise would go beyond the scope of an

ordmat3, act containing rights pertaining to one aspect of fl)e law.

However, Rishworth et al identify some significant advantages that ftmv from an

interpretation clause and that are taken seriously by the judicim3’.~ Interestingly, these

advantages are some~nes found in judicial consideration of legislation imposing tax

Si~ Gerard Brennan, ’21m Impact of a Bill of Rights on dm Role of fl~e Judiciary: An Australian
Perspective’ in p. CMston, above n. 1, p. 454, p. 457.
Rishworth et al, above n. 37, p. 119 ~tseq.

175



because of the presumption that an exaction of tax should be expressed precisely and make

it clear that a tax is being miposed. However, once it is found that a tax is properly

hnposed, the margin of appreciation given to the revenue authorit3¢ in its manner of

administradot~, collection and enforcement is often broad - hence the need for an

interpretddon clause m protect legislative rights,s4 The points relevant to the approach

suggested here can be sutmnarised as:ss

by including taxpayers’ rights in a statute, parfiament expects an interpretive

approach to accoim-nodate them tmless the}, are exq?ressly or by necessary implication

excluded;

articulation of a fixed set of taxpayer’s rights proxddes precision as m their content;

it augments at least the con-anon law metlmd of interpretation by allowing aud

somethnes reqt~g courts to ascribe a meaning that protects rights xvhere this

xvould not necessatily follow from normal methods of interpretation; and

it requires active judicial consideration of rights claims where this might not

otherwise have occurred.

It can be seen from the conmaon law approach to interpretation discussed in Chapter 3

that an interpretation clause does not go far beyond this position. However, the advantages

set out above can duly flow once there is a conmfitment to an interpretation consistent

with enacted rights. \’~lithout a clause that reqttires such commitment, consistet~t

interpretation is by no means assured,s~

85.
ss Risbworth et al, above n. 37, p. 119 el seq.

Ibid., p. 132. ~klthough, an mterpretalion clause should not be seen as a panacea in the context of d~e
broader human rights experience. See A.W. Braclley, ’The Constitutional Protection of Human Rights in
d~e Commonwealfl~’ [1991] Public Law, 477.
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4 Pre-/egis/ative Scruti*~y~

E,~*rement of Rights

\~/hether or not there is any form of subsequent protection inherent in the legislation,

through entrenclmaent, interpretation clause or other mechanism, new legislation is not

designed to contradict earlier legislation tmintentionally. Any contradiction should be

intentional. Tbis is particularly so where the earlier legislation provides protection for

tights. An interpretation clause focuses on the role of the judiciary after the legislation has

passed. It is far more efficient to provide safeguards during the legislative process to

remove unintended potential conflict between enacmaents.

The earlier case law of the United Kingdom in the European Court of Human Rights

provides an example of where Otis would have been useful. By 1991, the European Court

of Human Rights had decided against the United Kingdom on 28 occasions. Of these, 22

were direct violations of tights by domestic legislation enacted by Parliament. Instead of

decreasing over ~ne, as would be expected as the meaning of the protected rights became

clear to Pa~ament, statutotT violations increased. Seven cases of statutory ~iolation \vere

decided bet~veen 1975 and 1985 compared with 15 such cases between 1985 and 199t.5s

There were a number of solutions put forward and ultimately the Human Rights Act t998

was passed. However, the various proposals put fo~_~a, ard to increase padiamentatT scrutiny

0f all legislation specifically to avoid statutot3, in "£tingement of human tights might have

been a useful interhn measure,s9 A reconmaendation of the Select Conmaittee on the

’[\ COmprehensive analysis of file arguments for and against pre-legislafive scrutiny has been ~dert~en by
D. ~ey, The Eutv eat~ C~nve~tliott o~ Humatt ~ghls: Comp/ia~tce Mlhout b~cotpomtio~t (~dersi~ot, Dar~oufl~
Pub~s~g Co., 1993).
~e statistics m dfis para~aph a~e taken from D. ~ey, ibid., p. 11 and p. 181.
See b " ...... ".... ~ey, tb~d; M. Ryle, Pre-le~sla~ve Screwy: A Prophylacnc Approach to Protec~on of H~aan
~gnts’ [1994] PubZi¢" ~tg 192; ~d F. ~ug and J. Wa~am, ’~e "Democratic" En~enchment of a B~ of
~ghts: Libew,s Proposals’ [1993] Publicity, 579.

177



Modernisation of the House of Colmaaons to introduce monitoring of legislation has since

been partially itnplemented in tile UK.~°

Canada saw tile potential problems in its legislative process and introduced

procedm’es specifically to sctaatinise legislative proposals to ensure compliance with the

1982 Charter and file 1960 Bill of Rights.6. Bills and their regulations are scmlinised by file

Department of Justice before they are introduced into Parliament to ensure that they are

consistent with tile purposes and provisions of the two statutes.62 Inconsistencies are

reported to the House of Commons, which can still enact the legislation but only with an

explicit statement that the provisiQns will operate despite tile breach of the human rights

laws,63

a The Need for Pte-/egis/ative SomiW at* Australian Case Study

Australia provides an interesting case study as it has no bill of rights, but it does have

express’and hnplied constitutional rights, common law rights64 and is signatot3’ to a range

of hmnan rights instruments including the International Covenant on Cixdl and political

Rights. Pre-legislative scrutiny commenced in earnest in Australia xvith the appointment of

file Standing Committee on Regulations and Ordinances in 1932. In 1978 the Senate

Standing Committee on Constitutional and Legal Affairs tailed to extend the scrutiny to

primary legislation and reconmaended that:

O. Flood Plfillips, P. Jackson and P. Leopold, above n. 29, p. 242 and p. 247.
D. Kdnley, "Parliamentary Scrutiny of Human Rights: A Duty Neglected?’ in P. Alston, above n. 1, p. 158,
p. 163.
Ibid.
Ibid.
Discussed in J. Doyle and B. Wells, ’How Far can the Cmnmon Law go towards Protecting Htmaan
Rights?’ in P. Alston, above n. 1, p. 17.
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El~rcement of Rights

a parliatnentatT committee should be established to maintain a xvatchJng brief on all

bills introduced into Parliament so as to higblight those provisions wtficb have an

impact on persons either by interfering with their rights or subjecting them to the

exercise of undue delegations of prover. A joint committee would enable

consideration of bills as soon as they are introduced into the Parliament, regardless of

the House into wltich they are first introduced, and it would enable members of both

Houses to properly fulfil their obligations in respect of legqslative scrutiny,as

The comtrhttee’s recotranendations were re}ected by the government on the gtotmds that

tlie legislative process migbt be delayed and that ample opportunities for sctx~tiny already

existed.~s This conclusion was questionable and in 1981 the Senate Standing Cormnittee for

tlie Scrutiny of Bills was appointed m review ptima*3~ legislation. Nonetheless, the concern

is that although policy issues may well be debated at length, fl~e teclmical detail of

legislation is seldom afforded sufficient sct’utiny,a~

’Technical details’ here may well involve important questions of civil liberties such as

search rigbts xvithout xvarrants, reversal of the onus of proof and the absence of

appeal tights. The excessive complexity of modem drafting of Commomvealth

legislation adds to the problem.~

Support for Otis contention was found in a study of provisions of bills passed by

padia~nent in 1980 and t981 by the staff of the Regulations and Ordinances Conunittee.

~port o, Xcmlit~ of Bills, PadJamentat3, Paper No. 329 /1978"
A. Missen, ’Senate Cormnittees and the Legislative Process’, in J.R. Nethercote (ed.), Parliamet~t g,~

Btlreatloa9’ (Sydney, Hale & Iremonger, 1982), cb. 8.
The House of Representatives Standing Committee on Legal and Constitutional Affairs, C/eat~r
COmmomvealth La~v: Repo*¢ of the Inquiry i~*to Legislative Drafii~g by the Commomvea/lh (Canberra, A GPS, 1993),

P. I79, stated that, ’tl~e Comnfittee believes that consideration of legislation in staadhag committees may
well help enhance the quality of scmt~y of legislation and thus the standard of legislation’. A. ~fissen,
above n. 66, p. 130. A Scrutiny of Legislation Committee was set up in the State of Queensland in 1995
Under tlie Parliamentary Committees Act 1995 (Qld), follo\~mg the success of the Federal cormnittee.
Ibid.
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The bills were measured against the same principles applied to delegated legislation. A

significant number of provisions were found, which if they had been ’presented as

regulations or ordinances, would have been reported to the Senate and strongly queried’.69

This is hardly surprising and, despite the efforts of the CoIrmrttee for the Scmliny of

Bills, little improvement should be expected for a number of reasons that are prevalent

across jurisdictions using different procedures. The mean time spent in parliamentat3,

SCt’Ufitly of legislation is on a downward trend. In 1993 in Australia, just over five minutes

was the mean lime spent considering each page of primat3’ legislation,vs This figure is

certain to have decreased, as ’the vohtme of prhnat3’ and subordinate legislation considered

by Parliament or its committees has generally increased each year’vt and has shown no sign

of din~tfishing. Furthet~nore, laws affecting the tights of taxpayers are more likely to be

declared to be urgent and guillotined, dealing mainly as the), do, xvith finance matters.

Senate use of a cut-off date, after wlfich Bills received from the House of Representatives

are automatically adjourned to the next sittings, often forces finance bills even more quickly

throngh the House of Representatives, reducing even further the time available to

sct’utinise the legislation]2 Tbis is in part a fi_~nction of parliamentary process, for

governments do not like to allow extended debate on areas in which they might be

xmh~erable to opposition questioning.

Drafting e~ors add to the problem. In Iris submissions to the Inqui~3, into Legislative

Drafting by the Commomvealth, lan Ttmnbttil QC, then First Parliamentat3’ Counsel, made

it clear that the unreafistic deadlines placed upon drafters of legislation mean that they

often do not have the l~ne to review the finished product adequately]~ He went on to say

House of Representatives Standing Comazittee on Legal and Constitutional Affairs, above n. 67, p. 170.
Ibid. R. Hazell, in ’Time for a Nexv Convention: Parliamentary Scm~y of Constit~tional Bills 1997-2005’
[2006] Pub/i¢ Law, 247, 250 el seq, provides a comprehensive table of simila~ statistics for I.JK bills of a
constitutional nature. Hazell’s article strongly supports tim validity of the scra~xy process in the context
of limited opportonity for full consideration of bills on the floor of parliament.
House of Representatives Standk~g Committee on Legal and Constitutional Affaks, above n. 67, p. 168.
Ibid., p. !74.
For example, in l~is subtmssion at p $280, ibid., p. 161, lm said ttxat: ~\XThen a law is completely drafted and
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’but I drink our problem is that we do have deadlines that are far too tight and they are

made worse by the fact that policy changes are made at a late stage’.7~

Where a parliamentat3’ inquitT finds that parliamentarT scrotiny of legislation is

l~imal and that. tile demands placed on the drafters of that legislation are too great, both

d~e drafters and die quality controllers are put in the invidious position of relying on each

oflmr’s work to maintain the detailed quart), of the legislation.

b Recommendaliotts

There are obvious problems in setting up effective pre-legislative scrutiny given the

incredible pressure that exists on those involved in drafting, debating and passing

legislation. The parliamentarians, who would in most countries undertake the scruffny, face

enolmous pressures,vs However, such scrutiny provides a necessatT form of quality control

to give effect to rights legislation of any kind. It prevents the need to resort to the courts

unnecessarily to resolve utfintended incompatibility of, or inconsistency with, subsequent

enacmaents and rights contained in existh~g legislation.

It may be considered excessive to have a scrutiny cormnittee ensuring that taxpayers’

tiglits ate not breached by finance bills and other tax legislation. This would have

substantive elements and xvould not shnply be a procedural review. However, given tile

speed with wlfich such bills are passed and the complexity of such legislation, the

establisliment of a predegislative scrutiny connnittee to consider them makes sense. A

conmfittee of tiffs ldnd would work more effectively ha jurisdictions where there are two

houses of parliament, if it were a joint cotrmfittee of both houses. Both houses are required

fl~e drafter is satisfied fl~at it has the correct legal effect, the drafter should then review the whole law m
order to simplify it as much as possible. 22"fis step is usually denied through lack of lime.’

v~ Ibid., p. 163.
~s For a ~4vid description of the position in the UK, see D. Feldman, ’Parfiamental3, Scrathly of Legislation

and Human Rights’ [2002] Public Law, 323, 324 el seq.
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to give attention to the content of such bills and should be equally involved in the scruliny

so that both houses can be equally well informed in the event of incompatibility that is left

unamended.76

Scrutiny of legislation by committee akeady takes place in many iutisdictions]7 The

committees’ presence as part of the legislative process gives them the credibility and

influence necessar3, to be effective. The proposal to extend such scrutiny to protect

legislated taxpayers’ tights ~a~volves little innovation, but gives the specific focus necessat3,

to guard such rights adequately. The vetting should extend to delegated taxation legislation.

The advantages of including such scrutiny in the legislative process go beyond mere

quality control. The successful operation of the existing scrutiny comrmttees ’demonstxates

the potential for the protection of broad principles of tights and liberties tic.tough scrutiny

of legislation by parliamentary committees’]~ As pointed out by Ryle,v9 it would be an

embarrassment to ministers to have theix legislation the subject of a formal report from a

parliamentat3, committee pointing out the ways in wlfich their legislation potentially

breached legislated taxpayers’ tigl~ts. It should be emphasised, that this is the put’pose of a

scrutiny conm~ittee: simply to examine bills, assess xvhether or not those bills appear to

breach the agreed standards and to report to parliament,a° Nonetheless, faced with such

sct~atiny, more care would likely be taken in the preparation.

Associated with pre-legislafive scrutiny there are administrative and process

arrangements that strengthen its operation. In many jurisdictions the Minister is required to

make a statement of the impact of legislation xvhen it is introduced.~ This should extend to

D. Kinley, ’Parliamentar), Scru~xy of Human Rights: A Neglected Duty?’ above n. 61, p. 182.
A selection is mentioned in D. Oliver, "Improving file Scrutiny of Bills The Ca~e for Standards and
Checklists’ [2006] Pt¢bZic Lan,, 219.

7s D. Kinley, above n. 57, p. 103.
7~ M. Ryle, above n. 59, p. 194.
so D. Felchnan, above n. 75, p. 332.
~ See, for example, D. Rodtigo, ’Regulator)~ Impact Analysis in OECD Countries: Challenges for

Developing CounU:ies’ paper presented at Soufl~ Asian~Tt~d High Level Investment Roundtable (June
2005) under Regulator)’ Management and Refoma, <\~vw.oecd.org>, 1 November 2006. R3ie OECD is
encouraging development of Regulator3’ Impact Analysis as a govermnent best practice.
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a reqtfixement to point out \vhen there could be inconsistency betxveen tile proposed

legislation and existing legislated fights. It should also note xvhere administrative

a~angements reslflthag from file proposed legislation would negatively affect published

admmistrafive fights. In most cases, tllere may be no effect on r’ights. However, for the

executive to engage in the fights process, it is important that it is reqnited to exercise its

mind on file impact of legislation on existing fights rather than assmI~ag that there is no

impact and not considering it at all.

The corollary to this is fllat file standing orders or rules for the drafters of legislation,

whether tiffs is in a separate office of the parliamentat3’ draftsman or in file rdevant

department, should make reference to the reports of file scrutiny commitree. If the scrntiny

c0mmitree is regularly asking for reports on similar aspects of legislation, it is important

flaat d~is is taken into account in future drafting. The reports shmtld engender engagement

by policymakers and drafters of legislation in file potential difficulties that can arise and

they should seek to remedy those difficulties in future legislation. The titrust of the

legislation will not necessarily change. However, an awareness of perceived problems in tile

past will enable file drafters to consider shnilat issues in advance and thereby improve the

’rights4tiendliness’ of the legislation.

The committee scrutiny process can provide the opportunity for submissions from

experts and interested patties, xvhich should then be published. This xvould add to file

general understanding of what is meant by the fights and should lead ultimately to better

legislation.8a Without external input, publication and transparency there is a fisk that the

scrutiny committee could simply become a rubber stamp body controlled by the part?, in

power. Tiffs would be a particular danger i~ a jufisdicfion xvhere the government had a

Strong nlajotity both in parliament and on file scruliny commitree. Hoxvever, regular

external submissions may be inlpracfical given file speed with which revenue legislation

8-’M. Ryle, above n. 59, p. 195 and D. Feldinan, above n. 75, p. 333.
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must often be considered. There is no point having a scrutiny conunittee wlfich camiot

report in thne for it to be considered by parliament in its debate on die proposed

legislation. External input is beneficial, with die caveat that it must be possible and not

defeat die propose of the cotrmfittee fl~tough the delays in reporting that it necessitates.

Before reporting and after receix~ag submissions or hearing representations, as

appropriate, the cotm~ittee would seek explanation for potential discrepancies from the

relevant government departments. ~is has worked effectively in Australia to allow

departments to explain much more fully the meaning and intent of detailed techmcal

legislation that would not be possible on the floor of parliament,s3 Critical to die

effectiveness of any scrutiny conmfittee is its powers to gain infor-mafion. It has been a

major contt:ibutoW factor to successful scrutiny conm~itteess4 and is based firmly on the

principle of parliamentatT sovereignty. Without an acceptance by departments fliat

parliament has die right, under the principle of the separation of provers, m seek

clarification and explanation, scrutiny committees are likely m be less effective. This is not

so much a matter for die design of a Model and its processes as the relevant parliamentat3’

committee powers and procedures.

Feldinan identifies five likely responses by a depamrmnt faced by a query. They are

based on his experience with the UK scmfny committees responsible for scrutiny of rights

legislation,ss I adapt Feldinan’s analysis here to the Model and add a sixth,s~

l. The department may disagree that a right is affected by the proposed legislation.

2. In response to a concern raised by the committee about the extent of a discretion,

the department lnay argue that a discretion exercised in a way that breaches a

as See fl~e responses to queries from die Senate Stlmding Conunittee for file Scmtlny of Bills by tim Minister
and Assistant Treasurer on tim retrospectivit3~ of tax legislation, e.g., in Fitx! to 2ix!een!b RepotCs of 2002
(Canberra, Commonxvealfl~ of Australia 2002), p. 421.

~4 See generally, D. Feldman, above n. 75.
ss Ibid., p. 334.
as D. Fel&nan, ibid., does not raise tttis point as it had not occurred in the UK ~ontext at the time of Iris

article.
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legislated fight xvould be in breach of tile law. The committee may dispute the need

for safeguards to file exercise of file discretion on this basis.8v

3. The department may argue that any interference with a right is justifiable.

4. The department may accept that there is a problem, but suggest that it is dealt with

by a guideline, ruling or other fotan of delegated legislation.88

5. The department may accept that there is a problem, but want to defer reined)ring it

until there is a general rexdew of the area.

6. The department naay accept fllat there is a problem and amend the bill.

In addition to departmental responses, committee reports laid before parliament *nay

geuerate debate. The debate may also lead to amendinent or further clarification. The most

important issue is that there is transparenW and understanding about potential

contxadiction, incompatibility and inconsistencies between taxpayers’ rights and new

legislation. Even if it is argued by the executive and accepted by parliament that these

problems do not exist, tile}, should be raised. Often it will not be the bill in question w!fich

is affected. Govermnent has a vested interest in defending its position and may neither

have the inclination nor the need, provided it has a majority in parliament, to change it.

However, it is likely that subsequent bills will be presented with a clear understanding of

concerns that will be raised.. \Yc’here possible, legislation xvill be drafted to avoid such

questions arising again, simply because the government prefers not to engender questions

d~at might give rise to opposition to legislation. That is, unless an inconsistent position is

deliberate, parliamentatT scrutiny conmaittees therefore raise an awareness of

inconsistencies and other problems not just for particular bills but also ha the areas where

such problems are likely to ar’ise more broadly and should be avoided in furore.

:\. Lester QC, qIarliarnentary Scru~y of Legislation m~der the Htmian Rights Act 1998’ [2002] EHRIR
432, 445.
Ibid., p. 439.
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There are disadvantages m such a cotranittee. There is a danger that the committee

chosen to scmtinise legislation woltid have mwnerous other responsibilities and that the

pressu*e of dine xvould diminish their effectiveness in this particular area.s~ Bills involving

taxation matters are often the subject of particular time pressure, which may further reduce

tile conm~ittee’s effective review of file fine detail. One of the major advantages of a

scrutiny con~nittee is to draw attention to offending legislation. If Parliament is urmxoved

by legislative breaches of rights included in revenue legislation, tile scrutiny comnfittee and,

subsequently, tile legislation giwing rights, will lose much of its effect. Tiffs may not be a

far4etched scenario, given tile tendency for tax legislation to escape scrutiny m respect of

individual liberties.9° Nonetheless, legislative enactment together with a scrutiny comrmttee

should provide sufficient weight to balance file expediency argument that use of a scrutiny

committee alone nfight not. Having said fllat, in an adversatiat political enviromnent there

is always tim danger that a scruth~y committee nfight become a tool to harass il~nisters or

focus on political rattler than legishtive negatives.91

To overcome subjective bias and obvious political capture of a scmliny con’mfittee,

Feldman notes file inlpurtance of tile scrutiny taking place against an accepted set of

standards.92 In tiffs instance it would be against file standards incorporated into legislation

from tile Model. Both Hazell and Oliver endorse tile use of statements of scrutiny

92

See D. Feldman, above n. 75, p. 327.
See Miller the discussion in F.D.A.M. Luoga, ’The Viabilig, Of Developing Democratic Legal
Framewotks For Taxation In Developing Countries: Some Lessons From Tanzanian Tax Reform
Experiences’ [2003] L~lv, Sodal Justice & Global Development, <etj.wat~vick.ac.uk/global/issue/2003-
2/luoga.html>, 27 December 2005; and sometimes a~guably even ~n OECD countries: see D. Bentley,
above n. 54; D. kXlilliams, ’Donovatfls Case and the Fut~he~ Abrogation of the Rights of die Indi~ddual’
[1992] Buttet~votlhs Week~, Tax Bu!/etin, 182; and B. McCabe, ’The Investigatory Powers of tim
Conmaissionez Unde~ the Income Tax Assessment Act and Indi~4dual Rights’ (1993) 3 Revetme Law
Journal, 1.
Discussed h~ D. Feldman, above n. 75, p. 328. Evidence can be seen of opposition use of information
derived from scrutiny corm~iittees in A. Lester, above ~. 87, p. 439 el seq. However, it is floe role of
Padiament to obtain information from the executive to justin, its proposals. Accordingly, it is maportant
that the information obtafimd by a scrutiny cormnittee is used m debate, even though die approach taken
by the commattee ha obtaining that information is designed to assess it objectively against prescribed
standards.
D. Feldman, ibkl., p. 329.
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standards and checklists to improve the effectiveness of sct~atiny co*mnittees.°~ The

checklist for scrutiny of legislafion devised by the New Zealand Legislative AdvisorT

Committee is comprehensive.94 Tlfis is appropriate particularly for review of legislation to

ascertain compliance with a formal bill of righta. However, a less comprehensive set of

reqtfi~ements would likely suffice in most jurisdictions to ascertain sin~pty whether new tax

legislation has the potential to interfere with the operation of fights contained in the tax

law.

The caveat on the use of standards and checklists is that they must not be used as a

check-the-box mechanism that obviates the need for the scrutiny committee to exerdse its

mh~d on the matters before it. There is no point having a rubber stamp scrutiny comnfittee.

Feldman makes the point that the better scrutiny cotmnittees are seen as bi-partisan

co,rarfittees, which avoid emotive language, have a relatively cut-and-dried approach and

use objective criteria to make their assessment of proposed legislation.9s

A padiamentary pre-legislative scrutiny committee is no panacea. It is only as

effecm,e as its members and the credibility wtfich it has in the parliamentat3’ process and

with dm govermnent departments involved in legislative drafting. However, it does provide

a useful and relatively objective means of ens~tring that where there is contradiction,

incompatibility or inconsistency between legislated protection of taxpayers and proposed

bills, it is identified. To reiterate, pathaments usually prefer not to override rights and

protection given to citizens unintentionally. Pre-legislative scrutiny helps to ac}fieve this

objective and can usefully be incorporated into a Model for adoption xvitlfin most

ParliamenaU systems.

R. Haze[I, above n. 70 and D. Oliver, above n. 77. They support the proposition for the use of chectdists
made by the Constitution Committee of the House of Lords, in its Report on Par]iame#t at~d the Legislative
P~vces¢, Fourteenth Report (2003 2004 HL 173-I).
Available at <wxwv.jusfice.govt.nz>, 20 November 2006, and discussed in D. Oliver, above n. 77, p. 235
et seq.
D. Feldman, the ,~fiegunyah Public Lecture, ’The Roles of Parliarnents in Protecting Human Rights: A
View from the UK’, Centre for Comparative Constitutional Studies, (l.)diversil3’ of Melbourne, 20 July
2006) p. 10 and p. 17, <cccs.law.udimelb.edu.au>, 11 November 2006.
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5 Ordinary Legislation

Legislative protection of taxpayers’ rights does provide significant protection. The rights

associated with legislation provide support for the legislated rights in a more substantive

legal way than can ever be the case with administrative rights. Pthnat3’ legal rights and some

secondary legal rights require stamtot3, enforcement or else they become simply

aspirational. For example, the rights to certainty under the law and to prospective

legislation are without any force or effect if they are not included within a statute or as part

of a stamtotT inteq)retation clause. It is not xvit!~r the powers of the revenue

commissioner or an), administrative body to enforce a right to certainty in legislation or to

require the legislature to enact laws prospectively.

Many secondary legal rights can be implemented as ptitnatT administrative rights.

\’{~len this is done, the content tends to change and broaden so that the nature of the rights

protected is different. However, where rights are legislated a revenue authority is also likely

to want to avoid the possibility of breach and is likely to go to greater lengths to ensure that

the3, are obsenmd. These efforts may err in favour of the taxpayer and could therefore in

effect extend those rights.

Ordinary legislation of primaU and secondary legal rights in a tax statute can

overcome the uncertahaty that can arise where existing legal rights contained across a range

of different laws are applied to matters concerning taxation. The advantage of specific

provisions in the tax legislation is that the rights are given clarity and, to the extent set out

in the specific provision, offers clearer protection to taxpayers. A reading down of rights is

more the problem of piecemeal legislation that is enacted over a period of rime to protect

taxpayers’ rights.



Elforcement of Rights

However, to prmdde protection, legal rights must also receive the backing of the

courtS. The United States’ Onmibus Taxpayer Bill of Pdghts, enacted in 1988, xvas intended

to make a ’major and substantial change in the fundamental relationship betxveen the

taxpayer and the tax collector’96 and to implement ’a number of measures intended to

better define and lhnit fire [Internal Revenue] Set, rice’s collection and enforcement

powers’.97 The success in aclffex4ng this may have been lhnited by the courts. For exatnple,

it is argued that the courts bare, by using a primarily text-based interpretive approach,

stripped at least one secdon ’of much of its meaning and placed it at odds with the broader

pm]3oses behind the enactment of the Taxpayers’ Bill of Rights’.9s Tiffs may or may not be

a valid analysis. However, jf Posner is right, when he argues that the answers to many legal

questions:99

depend on the policy judgments, political preferences, and ethical values of the judges,

or (what is not clearly distinct) on dominant public ophfion acting fl~rough the judges,

rather than on legal reasoning regarded as someflfing different from policy, or politics,

or values, or public opinion,

then the force of legal rights depends vetT much upon the legislature carrying the courts

with them. m0

Representative Tallon, 134 Cong. Rec. 1-19980 (dally edn, 12 October 1988) cited in D.L. McClain, ’UMled
Stales v. Leach, and Lqtemal Revenue Code Section 7521 (c): Applying a Text-Based Analysis to Provisions
of fl*e Tax Code’ [1991] 77 IowaIa~1v Reviem, 371,372.
D.L. McCla~n, ibid., p. 373.
Ibid., p. 401.
R.A. Posner, ’The Jmispmdence of Skeplicism" [1988] 86 Michigan Law Ret&m, 827, 829. Posner also
makes the point here (at 852) and (more fxflly) in R.A. Posner, ’The Decline of Law as an Autonomous
Discipline: 1962q987’ [19871 100 Ham~td Law Revielv, 761, flint judges i~, tim United States, at least, tend
to .~lisuse interp~elive canons to tim extent t, at ’statutory analysis is fl~e least edi~.ing form of judicial

\~ntmg today’.
COncern is that the argtm~ents of Schauer and Posner suggest that judges, in common with most

decision-makers, are inherently conservative hi oudook, so that for secondat3, legal rights to have the
Same effect as pfimai3, admhfistrative *:ights will first require a series of strong precedents to be set by dm
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Where there are stamtot3’ fights and they have express support in the tax law,

taxpayers may ordinarily pursue an action through the courts. The most important reason

for taxpayers decidh!g not to pursue an action through the courts to enforce the protection

is that of cost. As most tax disputes involve relatively small stuns of money, the cost of

pursuing an action in court is a sufficient deterrent to most taxpayers from seeking rebel in

this arena. A further deterrent is the likelihood that if the taxpayer wins a case at first

instance, the revenue autlmrity is likely to have both the reso~rcces and the inclination to

appeal the case to seek clatqficafion of the law at a ltiglier level. A revenue authofity would

not usually invest in litigation where it did not feel that its xtiew of the law was more likely

to be correct than not.

Prhnaty and some secondat3’ legal fights must be legislated to have effect. Other

secondary legal rights ate similar to pfimat3T adnfinistrative rights in that they are based on

the same underl}gng principles. The difference in the content is found in the level of

enforcement afforded. This is explored further in Chapter 8, wlfich analyses tim content of

the rights included ha the Model. The greater the level of enforcement by statute and at

conunon law, then usually the scope of the right protected is more lhnited, although this is

not a necessat3, development. Accordingly, when identifying rights it is vital to emphasise

dais definitional aspect, whether they are legal or admitaistxative rights, or confusion can

result. Policy-makers tnust also decide for the secondatT legal rights that can be enforced as

prhnat3, administrative fights, which medium provides the most appropriate form of

protection in the context of that legal emfironment.
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To sum up, it is preferable that both primat3’ and secondary legal rights are legislated

expressly as part of tire revenue legislation, in conjunction with a scr~atiny con~nittee and

.an haterpretation clause. It may be de~imental to the enforcement of these rights to rely on

e:dsdng statuturT protection, wlfich is likely to be interpreted narrowly by tire courts.

Nonetheless, the Model should not include an article requiring all legislation protecting

taxpayers’ tights to be included in a separate statute as that starts to interfere with the

contextual reqtfirements of each jurisdiction. It is sinaply a recommended approach.

The Model also cannot specify whether a tight should be enforced legislatively or

a&~fisttatively. For example, a problem x~4th any lega[ right is that it may be less accessible

to the taxpayer to enforce than an ada*finisttative fight and may not protect the fights of

taxpayers in relation to tire detail of process in the ordinary operation of Ore tax system. On

the other hand, leaving protection in the hands of powerful adix’finistrators, whose

discretion is effectively beyond political or legal challenge *nay p~event aW protection ~om

being available,m* The choices betxveen tlae types of enforcement at tiffs level depend

heavily on tire context and environment. Prhnat3’ and secondat3, admfifistrative fights and

achmifistrative goals form part of most revenue admirfistrations. The extent to which riley

are enforceable is cfitical to taxpayer protection and Part 2 explores enforcement methods.

y. Ghai, notes that colo*~ial adtrmfist~ators m Kenya xve~e h~ tiffs position and that a sin~ilar position can

exist today h~ patrimonial societies, ’The Kenyan Bill of Rights’ in P..Mston, above n. 1, p. 187 and p. 236
el seq.
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PART 2: ADM1NISTRATp’rE MECHANISMS AND ENFORCEMENT

Chapter 2 outlined how adirti,fistrative enforcement has devdoped in a context of

simplification of tax laws, the intxoducdon of self-assessment systems and die developtnem

of a ’client’ centred approach to taxpayers. Revenue authorities are moxmlg away from a

’command and control’w2 culture to one designed to build trust, support and respect in the

cotrmaunitl,,t°3 Although an emphasis on taxpayers’ rights is part of dos process, it is usually

developed x~dthin the framework of powers akeady delegated to the revenue authority.

Chapter 3 identified that protection of ~dghts should reinforce those principles

underlying the tax system. The nature of the interpretation of rights lends itsdf to boflx

legislative and administrative protection. The fi~st part of Chapter 4 noted that his has

given momenttml to ensure adininisttadve protection of taxpayers is in place. Some of d~is

has taken the fomx of legislated mechai~isms for protection, such as those included in the

US Taxpayer Bills of Rights. Ombudsmen and taxpaye~ advocates have been appointed

either legislatively or actnzimstratively in many jurisdictions. Where mechatfislns are

legislated, the protection itself is still largely by way of adntinistrative process. Chapter 4

also noted that xvhere a right is adnfinisttadve, particularly where it involves the exercise of

discretion, die content can become less certain simply by xqrme of the discretion.

Chapter 4 notes a numbet of administrative mechamsms that contribute explicitly or

hnplicitly to the enforcement of taxpayers’ rights. They are described in Chapter 4 as the

deterw-inant for the classification of file rights as p~hnatT or secondary adi~fitfistxative tights

V. Braithwaite, ’A New Approach to Tax Compliance’ hi V. Braithwaite (ed.), Taxhg Democrao’:
Understa~tdi~g Tax Avoida**¢e arm Evasion (Asbgate, Aldershot, 2003), p. 1.
Ibid.
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or achninist’:ative goals. Primary achuitfisttative tights and to some extent secondary

adi~fistrative rights are supported by some overt mecbauism for enforcement. To have

effect, achlfinistrative goals usually depend upon the existence and application witlfin die

revenue authority of social txtles or qualit3’ assurance mecha,tisms.

Tile mechauisms that can be used are wide-ranging. Primary and secondatT

administrative fights are often protected at least to a lhnited extent by adininistrative law,

adnmiistrative procedures; and independent officers or bodies that provide a fot-m of

investigation or complaints handling. Adn:dnistrative decisions are normally guided by

legislation and od~er txtles governing their exercise. However, die fight of review of die

exercise of delegated administrative discretion is usually limited to facilitate the

administrative decision-making process. That said, where first instance tribunals hear

appeals against decisions of revenue authority decision-makers, they may be placed in the

posidon of the decision-maker so that file}, can revisit the decision where there are strong

grounds for doing so.1°4 There is also a range of independent review mechauisms such as

the United Kingdom Revenue Adjndicator, die US Taxpayer Advocate and file Australian

Special Tax Adviser to die Commomvealth Ombudsman.ms Where these or similar bodies

exist, file}, provide added support for file enforcement of adn~nistrative rights.

Interestingly, die Internal Revenue Service Restructuring and RefurTn Act of 1998~°6

in some cases uses compliance with the Internal Reveuue Mauual as the basis for legal

action,m~ even though it xvas designed only to provide admitfistrative guidance to revenue

For example, in Australia, the Administrative Appeals Tribmml, in re.~dewing a decision, may exercise all
the powers and discretions that are conferred upon the Conm~issioner of Taxation: Admhfistrative
Appeals Tribunal Act 1975 (Cth) s. 43.
The word ’ombudsman’ is a word derived f~:om the S\vedish aa~d does not reflect the gender of the holder
of the office. Although it is aclmowledged that various shortenings are preferred by many authors, no
Single alternative has fotmd broad acceptance and the original term is therefore used m tiffs flxesis to avoid
confusion. U,tired Kingdom Revenue Adjudicator, <www.adjudicatorsoffice.gov.uk>, 1 November 2006;
US Taxpayer Advocate, <w~wv.irs.gov/advocate>, I November 2006; and Australian Commonwealth
Ombudsman, <x~vxv.comb.gov.au>, 1 November 2006. See further, M.E. Komhauser, °~en Bad
Thi%s Happen to Good Taxpayers: A Tale of Two Advocates’ (16 February 19881 TaxNotes I,~ten, atiot*a],
537, who emphasises strongly the m~portance of the independence of an ombudsman.
Pub L No; 105-206.
First Federal Savings ~5~ Loa,~ Assodatiott v. Goldmat~, 644 F Supp 101.102 (WD Pa 1986).
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officers,l°s The Internal Revenue Manual comprises mainly secondat3’ administrative fights.

The attempts by the legislature to use it as a legislatively binding instalment have been

critiqued for introducing effective paralysis of the administrative decision making process

in those areas affected,m9 If there are legislative penalties for improper use of a daily

administrative procedure, the adininistrators will naturally tt3’ not to use it in case they

make a mistake. Tutoring secondary administrative rights that govern the practical daily

tasks of tax administration into enforceable secondat3’ legal t’ights can therefore be counterL

productive. When desig~fing a model it is not so much the type of enforcement that makes

the model effective, but the appropriateness of the enforcement for the right provided.

Tltis was the underlying theme of the analysis in Part 1 and remains so in tiffs Part.

As discussed in Chapter 4, adm_inistrative goals, although they ate shnply goals, are

often enforceable, particularly in strong democracies. Administrative Charters are discussed

at length in Chapter 7. There is often a combination of factors that make adininistrative

goals more effective than they appear. Administrative will is an important element,

particularly given the focus in receut decadeson intproving public set~,ice guidelines and

practice. Recent trends totvatds hnproved governance and risk management provide a

further boost to the intplementation of published promises and gmdelines. So, too, does a

performance-based management approach using objective measures such as key

performance indicators or benclunark measttres to judge performance of the revenue

authofity. Indicators such as response ~:ates, turn-around thnes, and measurement o~

complaint levels can provide more inamediate support for taxpayers ha their quest for

transparent due process tha~x any number of legal avenues for appeal. Where parliametat or

a minister requires a periodic report front a revenue authority on how it is meeting its

adimtaistrative goals, it tends to place internal pressure on the revenue authority to perform.

Discussed in B.T. Camp, ’Tax Adrrmtistralio~ as Inquisitorial Process and the Partial Paradigm Shift
the IRS Restmctm:ing and Reform Act o f 1998’ (2004) 56 Flo,ida ~Law Re~&w 1, 105 et seq.
Ibid., p. 107.
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E~mentofRights

Tins is so particularly in fllose }m’isdictions where government at all levels is relativeb’

t, ansparent. As discussed in Chapter 7, the relative failttte of tax adininistrations in Africa is

due ha part to transparency and governance issues.

Human i:ights legislation, of which legislation of taxpayers’ rights arguably forms

part, is som:ced in higher level principles. Taxpayers are usually oblivious to dlose higher

level human rights principles when dley have a practical problem with die achninistradon of

die tax system. Their interest is not, for example, in whether there has been a breach of die

principle of reasonableness; but rather xvhy a tax officer is exercising discretion to impose a

10% late lodgement penalty even drough the taxpayer’s partner ;vas having complications

wifl~ her pregnancy and die taxpayer had to spend two xveeks going backxvards and

forwards to die hospital instead of completing bis tax return. Taxadon is one of the most

sigrfificant and pervasive ways dlat a govetawnent interacts with its citizens. The daily

interaction is therefore re*T linportant for good goverimaent and to maintain a stable

society.

Many governments recognise the risks of governing badly. They introduce quart),

control mechanisms that have become increasingly powerful. The auditor-general and

oflxer oversight agencies are prevalent in most modern states to provide what is seen as

esseodal oversight and review of die operation of govermnent and its agencies. The power

of government may be based in statute, but its exercise is executive. As discussed in

Chapter 4, fltis power is expanding and dlere are associated dangers. To some extent

sensible governments have ameliorated the dangers in the growth of executive goverm,nent

by providing significant oversight and review to a wide range of bodies that hold its

departments to published sera~ice standards and operational guidelines. Regular published

reports provide a transparency in the operation of govertmaent dlat xvas simply not

contemplated in tire past.
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Ch@ter 5

Oversight and review agencies provide a framework for govertwnent to take a

proacdve approach to dealing with the problems of its citizens. Recourse to the cooxts is

somewhat random and for it to be useful for a larger number of people depends not only

upon a case beh~g brought, but One that is both relevant to a class of citizens and results li~

a change in the way govermnent operates. It does not provide the consistent and

comprehensive remedy to ineffective operation of government that both govet~unent and

its citizens requires.

An ombudsman or sinfilar review body, by contrast, is accessible to the general

public and can take up a much more comprehensive range of issues and problems than can

the cotttts. Cotrtts are severely litrAted in the issues that riley can consider. An ombudsman

can look into almost any administrative decision or problem, often including those of non-

govermxxent bodies that are acting on behalf of govermnent, for example, where there has

been outsotU’cing. An ombudsman or similar rex4ew body has a xvide range of flexible

remedies that can be adapted to the context and the individual. Complaints handling

systems and standards are the halhnark of modern dispute resolution in govermnem

deparm~ents. They focus on the systems and processes in such departments to make sure

that there is compliance with accepted standards of customer set~dce and dispute

resolution. The systematic review, reporting and other forms of qualit3’ assttrance does not

produce a perfect system. It does produce a wide range of accessible and xxddely used

methods and forums for dissipating problems at the administrative and practical level

before they escalate.

\X/here cotxtts catmot follow up on whether their findings and recolmnendations have

been in~plemented, a rexdew mechatxism such as an ombudsman’s office can. Throughout

government, including the tax administration, officers of the ombudsman’s office and

similar review bodies can be involved in inter’hal and public education programs, the media,

and other fotans of awareness building. It is difficuk to identify specific enforcement
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processes that provide a clear remedy for a taxpayer xvith a problem. However, the change

h~ the daily operation, management and culture of government in many cotmtties over the

last two decades has resulted in an enviromnent in xvhich admhffstrafive remedies are

available. The remedies may come in a soft form, but they are often more real and effective

for the individual taxpayer, nonetheless.

Clearly, therefore, performance indicators and benclunarks are an important

component of performance measurement to file extent that they can help to assess the

qualit3T of revenue administration and how file services provided are meeting the promises

made. They ate discussed fuxther in light of recent research in Chapter 7. They are file

means by which taxpayers can hold the revenue authority to account in its provision of

administrative fights and progress tmvards published athninistrative goals. Rather than set

out in the Model a set of benclunarks or performance indicators, it is sufficient to state that

the revenue authotit3r will measure its performance tiu:ough a transparent process of qualit3,

assurance based on published objective meastttes.

These measures provide transparency and quality control. However, tile enforcement

effect is Unplicit. Where file revenue authofit3’ does not meet its published goals it could be

argued ti~at there is no formal sanction. Tiffs is to misunderstand file shift in management

o f goverm,nent that has taken place.

Primary and secondary adinittistrafive tights do offer enforcement mechatffsms. Such

sanction and the other inherent advantages of admhtistxative tights identified in Chapter 4

\~ll ensure that delegated decision-making and regulation witi~l file revenue sphdre will

continue to grow rapidly. It will be deemed better for tile revenue authorities to deliver

taxpayers’ tights xvifl~in a defined administrative ffamexvork. This will maintahi maximmn

flexibi]it3, in the adinhffstration of the tax system \vithout requiting detetanination of tights

by the courts after long and expensive litigation. As ti~e scope of athninisttative discretion

and detet~nination of the content of the la\v increases fl~rougb mechanisms such as
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adiriinistrative regulation, taxation rulings and fottnal circulars, the administrative

protection afforded m taxpayers becomes commensurately more important.

As discussed, the mechanisms for enforcement are wide ranging. However, they are

all concerned xxdth the ability of the taxpayer to enforce a published right at an

administrative level. Cotttt-based mechamsms are largely confined to supporting legal

rights. Administrative problem resolution processes and review bodies support

administrative rights.

One approach to an analysis of these processes and bodies xvould be to compare and

contrast the adininistrative enforcement mechat~isms in use in different }urisdictions. it

would be a somewhat complex way of finding best practice. The alternative approach, used

here, stats xvith alternative dispute resolution (ADR) theory m identi~, the characteristics

of effective adininistrative enforcement. Provided these are present in a system it does not

much matter what the mecha~ism is called or the form it takes. Administrative

enforcement mechanisms vary according to jurisdiction, legal system and a range of factOrS

specific to that country. To try to designate what a mechanism should took like is a

pointless exercise \vhen it is the practical protection that it affords taxpayers that is

ilnpor rant.

The remainder of this Part identifies the characteristics of effective administrative

enforcement, illustrating these characteristics tl~tough a case study application to the

processes provided for in the Australian Taxpayers’ Charter. It is in~portant to note that tlae

reference to ADR theou is necessarily introductot3’ given the limited scope of the thesis.

There is scope for a substantial analytical work on this area alone. However, even at an

introducto~T level it provides a framework to assess the mechanisms used and to suggest

minhnum standards of dispute resolution procedure to protect adininistrative tights. These

mecha~’dsms are essentially based in variations and ~nixes of negotiatiOt~,

conciliation/mediation and arbitration and are in wide use in tax adininistrafion all over the
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~vorld.~m Tire focus of these mechanisms on a problem-solving approach to dispute

resolution is consistent with the current emphasis by revenue authorities on building and

mdnt,-tining strong compliance retationslfips with taxpayers.

The ADR principles ate not jurisdiction specific, although reference in tiffs thesis is

mainly to US and Australian ADR theory, which is at the forefront of research, particularly

lit tire legal context. ADR principles can be applied in the design of an}, dispute system, but

it shottld be so that they make sense in the broader context of the pre-existing social,

culund, legal, economic and adininistrative frameworks. For a dispute resolntion system to

work as part of the administration of a tax system, Chapter 7 demonstrates the hnportance

of mnbedding it rather than imposing it. In some jurisdictions it simply will not work to

protect taxpayers’ fights wlfile the administration and judiciaty remain plagued by

corruption. However, in jufisdictions where there are appropriate and effective frameworks

for conflict resolution, the protection of taxpayers’ ath~inistrative rights follows.

From a fights perspective, it is important to note that once revenue authorities

acknowledge that taxpayers have interests that need to be considered and taken into

account, there is an inmaediate and substantial increase in taxpayer protection floxving

directly from tiffs engagement. Informal dispute resolution processes developed xvitifin tax

administrations are likely to provide the most significant practical increase in taxpayer

protection. A revenue authotit3, itself has much to gain from processes that identi~, and

resolve potential disputes earl}, on to prevent escalation, maintain good relationships with

taxpayers, and encourage compliance. Loxver level conflict resolution processes that are

part of a revenue authofity’s general engagement with taxpayers also ensure that they can

An introduction to the theory may be found m W.L. Ury, J.M, Bren a~d S,B. Goldberg, Geilitg Di~)utes
Rema,~d: Designing Systems to Cttt the Cosl of Cottflfi’l (Cambridge, MA, Progxam on Negotiation Books, 1993).

Dispute resolution in tax a&*fidistradon is particularly well advanced h~ die US, see, e.g., T. Carte;
Louthan mad S.C. Wrappe, "Buildhag a Better Resolution: Adapting IRS Procedures to Fit the Dispute’
(1996) 13 "Fax" Notes Intet~talio~ta/, 1473 and A.P. Mostovi, ’Tax Mediation: Is it Just a Test?’ (1996) 13 Tax
Notes Intet7mtio,ml, !871. For a critique of the advetsarial approach to dispute resolution, see B.T. Camp,
ibid. For a useful fundamental analysis of the design of a dispute system, see W.L. Uty, ’Conflict
Resolution among the Buslunen: Lesso~as in Dispute Systems Design’ (199.5) 11 Negotialio~tJotoTta], 379.
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be accessed by a much wider group of taxpayers. Traditionally, mechanisms to resolve

conflict were restricted to specific areas, such as audit resolution, or to those taxpayers who

had already escalated a conflict to the level of a formal dispute in a tribunal or court.

The layers of dispute resolution fotmd wit!fin tax systems are a relatively recent

phenomenon. Much work has been done on the design of dispute sysmms of Otis kind.

ADR provides flow-on improvements in taxpayer compliance by making it easier to

resolve disputes with the revenue authorities or even to allay concerns. It also improves the

effectiveness and efficiency of tax administration, as ADR focuses on avoiding 6me-

consuming and expensive litigation before the courts,m The Chapter concludes with

reconunendadons that flow from the analysis on the framework for enforcement of

administrative rights.

B Deflnilions

To understand the suggested mechatfisms, it is inaportant to differentiate beva,een types of

conflict resolution. Needless to say the defufitions used vat% but there is sufficient

consensus among ADR theorists to draw for clarity basic definitions of negotiation,

conciliation/mediation and arbitration. There will be disagreement on the bomxdaries and

nuances and the reality is that the mecha,~isms used are often a variation or mix.~z

See, e.g., L. Boulle, Mediation: Pti~@ks, P*~ress, Ptw~lire (2nd edn, Sychmy, LexisNexis Butterworths, 2005) p.
139; H. Astor and C.M. Clfinkin, Diypute Resoh¢tio*z in Amt~a/ia (2nd ecLn, Sy&my, LexisNexis Buttetworths,
2002); and P. Condliffe, Co~il’t Ma*~agement: A Pcaclica/Guide (CoRingwood, Victoria, T:YFE Publications,
1991).For a detailed analysis of current definitions, see National Alternative Dispute Resolution Advisor3"

2001),
Council (’NADRAC) A F~ame~vork for ADR Standa~rls (Canberra, Commonwealth of Australia,
AppendL,: A.
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E**fo*~ement of Rights

Negotiation in its simplest form involves disputants contacting eacli other and seekh~g

a mutually acceptable outcome fltrough discussion, witimut the assistance of other

persons .... Negotiation takes place m a clhnate of roles, both social and legal, and

against a background of other possible processes for resolving the dispute, which may

include litigation.~13

Negotiation is die traditional approach to informal dispute resolution between taxpayers

and d~e revenue authorit),, but in tim context of the formal transactional relationships

created by legislation, such as debt collection processes. It is still the fundamental dispute

resolution mechanism used, but in a much more flexible and less rigid way, as is shown in

dm case study below.

Independent problem resolution units or case officers charged with negotiathag

solutions to disputes with taxpayers now exist witlfin man), tax achninistrafions. The aim is

to address problems raised by taxpayers that tltteaten to escalate into a forrnal dispute

before they do so. The structure differs, but in a t)~pical negotiation context, the role of the

relevant revenue officer charged with problem resolution is to act as a negotiator for the

revenue authority to resolve a dispute with a taxpayer where the case officer directly

responsible has been unable to negotiate an outeome. Officers will usually be trained for

tl~e role and may report direcdy to a serfior officer \vitl~h~ the revenue autborit),. Through

negotiation they use a problem solving approach that attempts to deal with the underl}dng

interests of the revenue officers and the taxpayers, in a way that is seldom possible in a

tuore fortnal tribunal or court setfng. Transaction costs of disputes (both direct costs such

as advisers’ fees and opporturfit3, costs such as lost productivit3’) reduce as a result.

Astor and C.M. Ctthfldn, above n. 111, p. 82.
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An example of negotiation as part of the ordinary tax collection process is found in

tax audits and the power of the revenue authority to enter into setdements and

compromises in some jtttisdicfions. In most countries, particularly where the introduction

of self-assessment has replaced adixainistradve assessment (in which some form of physical

or automated examination of returns take place), the tax audit has become a vitally

hnportant tool of tax enfo~zcement.TM The aim of the tax audit process is to identify wbere

taxpayers have failed to comply with the tax law resulting in tax deficiencies. Because of the

inherent tmcettainty in the interpretation and application of much of the tax law, audits

often conclude xvith a negotiated settlement, particularly for large taxpayers,m The

negotiation process~ is broad enough to cover the level of penalty applicable where there is

a tax shortfall,n°

Most negotiation of this type is now indirect negotiation where the pardes to the

dispute use representatives, usually lawyers, accotmtants or tax agents (where these ate

recogtfised as competent to represent a taxpayer) to negotiate an outcome.1~

2 Conci/iatio~

Conciliation is a process h~ which d~e pardes to a dispute, wid~ dm assistance of a

neutral third part}, (the conciliator), identify dm disputed issues, develop options,

consider alternatives and endeavou~ to reach an agreement. The couciliator may have

OECD, £lretglhe~dng "Fax" Audit Capabilities: Ge*teral PritMples and Approaches (Paris, Centre for Tmx PofiCy
and A&,~is~afion, 2006); OECD, £l~ngtbening Tax Audit Capabilities: Auditor Wor~*~ k4anagemenl -
StayO, Finditgs and Obset~alions ~at]s, Cen~e for Tmx Poficy and A~is~afion, 2006); and OECD, Tax
Adminisltution & OE~ and Selecled NowOE~ CounOies: Co*t~atulive [~t**mlion Series (2000 (Pads, Centre
for Tax Po~cy and Ad~s~afion, 2006).
Fac~tated by Oae ~cfional approach to t~ a~n~st*afion, wifl~ special o~gafisafiond focus on large
tmxpayer operations, ibid., p. 12. See ~nher, inter-¢~mrican Center of "Fm~ Adn~s~atots, Ex.at~d, alion
Handbook - Slt~,gthenitg the E.x-aminaaon Fum’tion in the 7~.x.Admim)tralions ~*lin ~*~erica a~td the Caribbean
~Vast~gton DC, ~, 2003); L.J. Pfies0ey QC, ’Co~tfissionet’s Powers of 8e~ement and
Compron~se’ (2002) 12 ~vemte ~*t, Jour,~a{ 40; and, moze gener~y, dae ~sputes resolution process m
New Ze~d cont~ed ~ 0xe Tax Adn~s~afion Act 1994, subject to si~ficant amendment k~ 2004.
L.J. Pfiesdey QC, above n. 115.
NAD~C, above n. 112, p. 117.
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an advis°t3’ role on the content of the dispute or the outcome of its resolution, but

not a determhaative role. The conciliator may advise on or determine the process of

conciliation xvhereby resolution is attempted, and may make suggestions for terms of

setdement, give expert advice on likely settlement terms, and may actively encourage

the participants to reach agceement,n~

Conciliation under a statute or govetau’nent service charter folloxvs Otis process. It can be

distinguished from naediation in that a conciliator may have an advisotT role on the content

of the dispute and give expert advice on likely settlement terms in the light of both content

and process)t9 A mediator assists die patdes in the decision-making process and attempts

to hnprove it so that the patdes can reach an outcome to which each of them can assent,tz°

A mediator axguably only advises therefore on process. The term conciliation is probably

mote appropriate in doe tax context, whatever the difficulties in distinguishing it from

mediation, simply because it suggests that the process is tmdettaken in the context of a

formal legislative or administrative framework)z* For dais reason the term conciliation is

used, although it may be indistinguishable in places from mediation.

Conciliation is the intetmediat3’ step ha the dispute resolution process often

introduced into the tax a&ninistration, collection and enforcement process m help improve

taxpayer compliance. Although normally a problem resolution unit or a trained revenue

officer negotiates on behalf of the revenue audmrit3’, the process can be set up to act as a

Ibid.. p. 116.
Ibid. ~Mthough L. Boulle, above n. 111, p. !11 explores the distinction and argues that flfs definition is
appficable to evaluative mediation such that it is ’difficult to sustain a distinction in terms of the
intetamnet’s level of interventionism’ (p. 112).
L. Boulle’s definition in the 1st edition of iris book, above n. 111. In his 2nd edition, ch. 1, he notes the
difficulties in defitfing mediation and skoJlar concerns can be raised in respect of the ~MT)R defatitions set
out in this chapter. The ADR movement has developed significantly and bmadiy in zecent years, which
makes it difficult to provide a single detrmition that will satisfy the different schools of thought.
Accordingly, the use of the NADRAC defitritions in the context of an analysis of a different area of the
law provides both meamng and somettfing of a shield against criticism of that meaning. See further, J.
Wade, ’Mediation - "Ik~e Terminological Debate’ (1994) 5 Australian Dispute Resoht/iottJournal, 204.
In other words, as L. Bmtile, ibid., p. 115, points out, parties have to reach agreements that comply tvi~b
the norms embothed in that framework, whereas in private mediations the parties ’can make decisions m
terms of their own norms provided they are not acting tmlawfidly.’
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conciliation betxveen the revenue officer m charge of the case and the taxpayer. The

conciliator may act as an advocate for the taxpayer witl~in file revenue authotit3,, presenting

file taxpayers concerns. If so, file conciliator will usually present file revenue authority

position in response and try to reach agreement. If it is to be a tree conciliation, the

conciliator xvill not take the part of file revenue authority, which is diffictdt to achieve

unless the conciliator is independent)z~

To overcome the difficulty of independence, many jl~tisdictions have introduced a

separate office of ombudsman or adjudicator)~ If the otrtbudsman/adjudicator finds that

there is sufficient basis for a ta.xpayer’s cotnplaint, he or she may take up the issue with the

revenue authority and conciliate a resolution of tile problem between the revenue authority

and file taxpayer. It could be argued that a fl~teshold requirement before an

ombudsmata/adjudicator will consider a complaint makes it a conciliation/arbitration

rather than a straight conciliation. However, once the complaint is accepted, the process is

usually one of conciliation.

A process that is often called mediation or conferencing is often a successful case

management component of taxation tribunals used for tile first stage of tax hearing in tlie

judicial process. The process may be provided for in file legislation, as in Australia, and a

triblmal member, registrar or other judicial or quasi-judicial officer xxdll hold a preliminat3’

meeting in an attempt to resolve disputes before a formal heating.TM Often the meeting is

short and facilitative where tim parties are represented. \Vhere file parties are m~cepresented

the process can involve significant intervention that can be strongly advisor}’ o*

Tile IRS uses specially trained appeals officers, who act as a neutral party in fl~e dispute. Customer
satialZaction with the process has seen a significmat broadelamg of tile fast-track settlement processes. See,
e.g., IRS, Fasl Track k4ediatiot*: A P~cess for Pro~pt Resohttio~t qf Tax- Issues, Publicatio~ 3605 (Rev 09 2002),
<wx~av.its.gov>, 11 November 2006.
See tl~e examples, above n. 105.
For example, the pmces~ followed m llm Ausnalian Administrative Appeals Tribunal (’the AAT’) and
Small Tax Claims Ttibua~al.
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evaluative,i2s Conferencing is particularly useful in providing taxpayers with a flfird party

,~ddsory view that an appeal to d~e tribunal has no substance. A taxpayer in dispute is

much more likely to accept that he or she has no case from a member of file tribunal than

from the revenue authority.

Mediation is increasingly common in the court system as an integral part of file case

management program, which could therefore also apply to tax matters.~26 Systemic

me0dation of this kind can vary between court appointed mediation and mediation

according to its understood dentition, where file parties appoint file mediator. The court

will usually in tiffs case have an approved panel of mediators chosen on the basis of their

qualifications and experience.

3 Arbilt’ation

Arbitration is a process in wlfich the parties to a dispute present arguments and

evidence to a neutral flfird party (the arbitrator) who makes a determination,la

As noted above, in file tax context arbitration is unlikely to be private, it is a more folanal

arbitration set up wittfitl file framework of file dispute resolution system. This flows from

fl~e legislative imposition of taxation. Arguably, a revenue authority would breach its

delegated decision-making poxvers if it were to transfer decision-making authority to a

See P. Gerber, ’Mediating Tax Appeals in d~e ~M~,T’ (1992) Taxation Institute of Australia, 31st Victorian
Taxalion Convention Papers 31 and R. Fayle and S. Chapple, "I~e Impact of the Recent ARC Report on
Income Taxation Dispute Resolution in the ~Ma.’I", a paper presented at the ATAX conference on
’Current Issues in Tmx Administration’, (Sydney, Australia, 11 and 12 Apr,[ 1996). The process is analysed
in L. Boutle, above n. 111, p. 127. He notes flaat the purpose of conferencing is often focused on process
rati*er than dispute resolution, see the Australian case of Nodttara PO, Lid v. DepttO, Commissioner qfTa~,-atiott,
(1992) 38 ATI~ 527.
The Supreme Cotttt Amendment Act 1995 (Qld) is an example. It provides for mandatory mediation mad
case appraisal in civil matters in all courts ~q Queensland, wben ordered by the court. See generally, L.
BouJle, above n. 1 ! 1, p. 130 mad p. 374, and H. Astor and C.M. Clfinkin, above n. 111, p. 237.
NADRAC, above n. 112, p. 119.
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Chapter 5

private flaird patty. The same could be said for an ombudsman/adjudicator, However, as

identified above, arbitration can flow from dae negotiation or conciliation as part of the

dispute resolution process: for example, where a revenue officer in a problem resolution

unit must make a decision following a negotiation on behalf of d~e revenue authority or

conciliation between a ease officer and a taxpayer. The same can occur when an

ombudsman/adjudicator considers a complaint. Beyond arbitration dae tax process often

uses an intermediate tribunal or low level tax court where the process is not subject to full

litigation in a formal setting, but provides a determinative and enforceable framework at an

informal level d~at has many of dm characteristics of arbitration.

C Applicalion: DevelopiJg the Australian Ta~oayers’ Chmger to enhance d@ute

resolulion and voluntaO, compliance

Why use the Australian Taxpayers’ Charter (the Chatter) as a case study in dispute

resolution? It was introduced ha 1997 and has been updated after reviews?~s It is a faMy

standard chatter of taxpayers’ rights that articulates existing secondary legal tights and a

nfix of .pmnaaT and secondatT administxative rights. Its internal mechanisms for

enforcement are achninistrative, but it contains detail of how to seek enforcetnent of legal

fights, such as the tight to appeat,ta9 Nonetheless, its focus is on dealing with taxpaye~

concerns adininistrativety and to provide a professional and responsive Tax Office daat is

fair, open and accountable m helping members of the communit3, comply with their tax

obligations cheaply and conveniently,ut~ This reflects the approach of many charters of

taxpayers’ tights. It is not necessarily the most far reaching (the US Bills of Rights and

Australian Taxation Office, The Taxpaye;.:r’ Chat’let; <www.ato.gov.au>, 1 August 2006.
Ibid., p. 12.
Ibid., p. 4.
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st~pporting administrative documents provide a range of substantial rights for taxpayers)

but it is the subject of regular review and has been recognised for its effecfivenessJ3t

lmportandy, there is also sufficient infmanation available to make an analysis of the

tranSfmanafion of dispute resolution between the ATO and taxpayers, it therefore prmddes

,a credible model demonstrating the effect of change in tax administration.

Examining how the Charter provides avenues for taxpayers to exercise thek

adi~i~fistrative fights is a useful starting point for the application of basic ADR theory.

Enforcement activity flows from conflict between the taxpayer and the revenue authority.

Historically, the ATO model of dispute resolution was not designed to reduce conflict

escalation and the Charter model represented the hnplementadon of a cbange in culttu:e

,and approach that had developed over a number of years. It involves negotiation,

conciliation, arbitration and a mL,:ture of these processes. Understanding Chatter processes

can be done more easily within the context of a model of social conflict. This

understanding is important to determine wlfich processes are most appropriate to support

taxpayers’ administrative rights.

I The Social Cow,filet Model

One of the leading models of conflict is that put forward by Pruitt and I~m in Social

Co~ict: Escalation, Stalemate and Settlemen#32 (the Social Conflict model). This can be applied

to contrast the framework for the ATO/taxpayer relationship which existed before and

after the introduction of the Charter. The regulation of conflict under the Charter increases

t~’ For example, S. James, K. Murphy, and M. Reh~hart, "Die Taxpayers’ Charter’ (2004) 7 Jotnmd of Anstralian
Ta.\’alion, 336; M. McLetman, ’The Principles and Concepts in d*e Development of the Taxpayers’
Charier’ (2003) 32 Australian Tax Review 22, 44; and M. D’Ascenzo in Iris ’Commissioner’s online updates’,
28July 2006, <wxwv.ato.gov.au>, 1 August 2006.                                            -

~2 D.G. Pruil~ and S.H. Kim, Soda] Cot~flict: E*calation, Stalemate attd Settlement (3rd edn, New York, McGra\v
Hill, 2004).
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file oppurtoniU to resolve conflict before it escalates. In contrast, an examination of tile

position prior to tile Charter shows how there was a lfigh risk of some escalation. The

model offers duly one perspective, but it does provide a means to review the mechanisms

to regulate conflict available under the Charter and their effectiveness.

The Social Conflict model defines conflict as a ’perceived diue*gence of interest, a belief

that the parties’ current aspirations are incompatible’.~ The Social Conflict model suggests

fl~at pa~ties pursue one of four main strategies to settle conflict. They contend and try to

inapose their preferred solution on the other party; flmy yield and setrle for less than they

would have liked; fliey problem solve and try to find a solution that satisfies tile interests of

both sides; or they avoid and do not engage in the conflict either fl~tough inaction or

withdrawal.~3~ Taxpayers and their advisers recognise all four strategies from their dealings

with the ATO. The strateg3’ chosen often depends upon the ATO personnel involved.

2 CollJZicl Esca/alion befo~ the Cha~ler

Before file introduction of the Chatter, assume that a taxpayer company believes that its

rights have been breached. The ATO has given a ruling that dae taxpayer believes is

inconsistent with a ruling given to another company in file same industry on similat facts.

Asstmxe that the ntiing relates to tile exercise of the Commissioner’s discretion and fliat,

prima facie, them is no question of improper exercise of the discretion. Following an

adverse decision by the Cotmnissioner on an initial objection to the ruling, there is litde

point pursuing the matter in the Administrative Appeals Tribunal or the courts, as die

mlhig relating to file taxpayer is a reasonable exercise of the Commissioner’s discretion in

tiffs instance. When tile ATO position is first contested by tile company, tile initial strategy

133 Ibid., p, 7.
~3~ Ibid,, p. 5 elseq,
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0n both sides is probably to ’contend’, and to attempt to impose thek preferred solution on

d~e odaer side. The company is usually represented by a tax adviser acting for and on behalf

of the company. ’Contending’ takes place tl~rough letters with supporting documentation,

with references to the law and cases. There is also generally contact bet~veen the taxpayer’s

adviser and the ATO, by telephone and, sometimes, at meetings.

Escalationm of the conflict follows. There is the overriding threat in the hands of file

ATO that, if the taxpayer does not comply with the mlkag, it will suffer interest and

penalties on any tax unpaid. TILe issues discussed in the negotiation profiferate so that any

even slightly relevant argument is brought ha to assist or refute the taxpayer’s case. The

parties become increasingly involved in the negotiation over the ruling and commit

additional resources to reinforce their views. For example, a barrister’s opinion may be

sought by both sides in support of their arguments. The outlook of each party is

individualistic: the taxpayer xvants to apply the law in a particukar xvay to the relevant

transaction, while the ATO wants to apply the ruling it has given and protect the revenue

base. If tile issue is significant enough, the taxpayer may try and enjoin fire support of other

parties, such as taxpayer representative groups.

Undetl)dng the conflict is the different focus by the parties on their interests, tights

and power.~ ’Interests’ ’refer to file rmderlying raeeds and concerus of parties in dispute’J3v

’Rights’ refer to norms, such as statutes, court decisions and ATO rulings. Rights are

’°biective standards which can be imposed on parties in dispute in a neutral and even-

handed way’J3s In a tax dispute tile individual interests tend to be subsumed in the

argument over legal fights. It is usually o~fly when the parties enter into a form of problem

sOMng in an effort to resolve the conflict that interests are taken into account. Problem-

m The discussion is based on the model of escalation and its development ha D.G. Pmit~ and S.H. Kim,
above n. 132, chs 5 a~d 6.I~ A USef~ discussion of these issues, from which many of the points made here are drawn, can be found in

~;t.L. Ury, J.M. Brett and S.B. Goldberg, above n. 110, cl~. 1.
L. Boulle, ’Rigbts and Interests - Refuting the Justice Debate’ [1996] 3 Dispute Resoluliott Bulletin, 35.

m Ibid.

209



solving is discussed bdow. However, even though tax disputes are overfly focused on the

rights of each part},, an important factor in an}, dispute with the ATO is the cost of taking

the matter further. Where the costs are too high the ATO becomes the effective arbiter of

both parties’ rights as the taxpayer has to withdraw.139 hrm~ediately, the ATO’s power to

impose tax, interest and penalties on the taxpayer, or the d~teat to do so, becomes a further

factor that influences the outcome of the dispute,l~s A counter-weight to the ATO’s power

is where the matter is of public interest and taxpayer representative groups assist the

taxpayer to obtain an adjudication of the tights in the cottrts34.

3 Selt/ement and the Pmb/em o~Escalation

The ATO and taxpayers conduct their disputes xviflfin a relatively fomaal ffamexvork, wlfich

Limits the extent of escalation..4~ Conflicts are usually settled. However, resolving a conflict

D.G. Pmitt and S.H. Kim, above n. 132, p. 6.
W.L. Ury, J.M. Brett and S.B. Goldberg, above n. 110, p. 7. See further, die discussion m L. Boulle, above
n. 11 I; H. Astor and C.M. Cl~nkin, above n. 1ll; and P. Condliffe, above n. 111.
On fltis aspect of ADR, see H.T. Edwards, ’Alternative Dispute Resolution: Panacea or ¢~aafliema?’
(1986) 99 Han~aMkaw Ret,ieu; 668.
Contrast tiffs wifli commercial and p~ivate conflict where escalation has become a significant p~oblem,
leading to extensive research on litigation ~isk management. Alfliough not directly relevant to conflict
escalation in die tax context, dearly die em~ormaent ha wbicli die resolotion of conflicts over tax matters
takes place is influenced by die broader communig, expectations about how conflict should be dealt with.
Where conflicts are not dealt wifli ha accurdance wifli those expec~alions die community response is likely
to be hacreasingly less forgiving and lead to escalation. What we are seeing is the development of social
nomas governing conflict management that wR! inevitably impact on adix~dst~a!ion of government,
including taxation. For recent thi,tking on conflict management in a range of loosely analogous areas see,
e.g.: in media la\v, K. Podlass, "Broadcast Litigiousness: Syndi Court’s Construction of Legal
Consc’ousness 23 Cardozo At# & Enlertainmenl I-an, Jottrttal (2005) 465; in labour law, M.Z. Green,
’Tackling Employment Discrimination wifli ADR: Does Mediation Offer a $1tield for tim Haves or Real
Opportunity for the Have-Nots?’ 26 (2005) Bedeeley Jounlal of Employment and Lahore" Law, 323; ,~d kq
con’wnercial law, L.B. Bingham, ’Control Over Dispute-System Design and Mandatot3’ Conunercid
Arbitration’ 67 (2004) Law & Conle**~pot~O’ Problems, 221. J. Lande, in ’Using Dispute System Design
Methods to Promote Good-Faifli Participation in Cottrt-Connected Mediation Programs’ 50 (2002 2003)
UnivetaiO, of Califot?da Las Atw/e* Law Revien,, 69 explores die development of rules and norms in formal
mediation programs, illustrating the sophistication of some communities in taking advantage of formd
conflict resolution mecba~tisms. The point is fliat for a revenue aufliurits" simply to offer a conflict
resolution mechanism to taxpayers will soon turn to expectation nol o*fly fliat there is such a mechanism
but fliat it will operate ha ways influenced by oflmr conflict resolution mechanisms with wlfich taxpayers
are familiar. It tnay amount to opening rite floodgates but in doing so it will bttild a stronger relatio~s!fiP
bee, veen taxpa.vers and revenue auflio~ifies that \~dJl, based on die exfidence presented ha Cbapter 2,
improve compliance.
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does not necessa~ly overcome the problem of escalation. Conflict affects the total

relationship between the parties. Even if a particular problem ’is resolved, the underlying

conflicts are not, so the cycle of confrontation ... confnues’,m

This might happen in the above example of the cotnpany in a number of ways. The

ATO may send a final communication restating its opinion. The compaW xvould not be

happy with d~is outcome but, in the absence of any basis for appeal, it would have to

accept that it had been overwhelmed by the ATO acdon. The company itself might no

longer wish to pursue the particular conflict and may yield to the txtling by the ATO. The

ATO may yield to the arguments of die company and alter its ruling to reflect the

favm~rable ruling given to file other company. Sometimes, the escalation will reach a

stalemate and die two pardes will tt3, and teach agreement d~rough the use of various

tacdcs. Stalemates involving a powerful orgauisation such as the ATO seldom occur, unless

dxe NFO permits it. This is discussed further below.

In the example, the company does not appeal to the courts, preferring to negotiate

\~dda the ATO. The transaction costs of escalation to die level of court action become

unacceptable to die taxpayer. The free, energy and effort involved in conflict can diseapt

ordinary xvorking practices, to the extent that it becomes counterproductive. The monetatT

costs can also quickly outweigh the benefits of continuing the conflict.TM

4 The Effect of ConVict Escalatio~ on Ta.\payers

The above scenario is cotmnon to dispute resolution involving revenue authorities.

Conflict resolution that is rights-based (where die outcome is detemfined accordh~g to

rights such as legal standards) and poxver-based (where the outcome is determined

’,~ W.L. Ut3,,j.M" Brett and S.B. Ooldberg, above n. 110, p. ~.
See further, e.g., O.E. \~rflliamson, ’Transaction Cost Economics: The Governance of Contractual
Relations’ (1979) 22 Jotovtal of Law attd Ecotlomies, 233.
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according to who is more powerful), favours the revenue authority. Such situations usually

constitute a ’bad’ experience for the taxpayer. As in most jurisdictions, itt Australia

taxpayers are in constant contact with the ATO. Companies and other entities, in

pat-t:icular, can have several different tax returns to self assess, as well as numerous other

contacts with the ATO durhag the tax year. A conflict in one area can spill over into the

other areas in the way returns are completed and contacts are made. The conflict can lnove

from an individual desire to achieve an end in one area to a desire to beat the ATO at its

own game in all areas of tax compliance,m

A taxpayer that sees the ATO as the aggressor uses defensive tacdcs. In response, the

ATO is likely to perceive the taxpayer as a high compliance risk and take further acdon.l~6

The conflict spiral develops, each seeing the other’s behaviotuc as illegitimate. Personal

antipathy can occur even in dealings with the ATO as an organisafion. The taxpayer’s file

will reflect die detrimental labelling of the taxpayer by all those officers who have had

contact with the taxpayer and Otis view xvill be adopted by awone widfin the ATO picking

up the ftle.14v The resolution of individual disputes may otfly exacerbate conflict over the

whole gamut of the taxpayer’s relations with the ATO.

Conflict escalation can be seen both on the individual level and on a group level,

between taxpayers as a whole and the ATO. It has led to significant tax avoidance in

Australia. Particularly during the 1970s and 1980s and often xxdth the encouragement of the

courts, taxpayers tried to expand the boundaries of legithnate tax avoidance.~s

Governments responded with increasingly all-encompassing legislation to minimise the

145 D.G. Pmitt and S.H. Kim, above n. 132, chs 5 and 6.
la6 The ATO compliance strategies focus on risk assessment, see, e.g., ATO Compliance Program 200607,

<x~v.ato.gov.au>, 1 November 2006.
1~7 Social identity theot3, supports tlfis attribution ofindi~4dual hostility (h~dividual officers) to the group (the

ATO) on the basis that tim self-respect of the members of the group is based on believing that their
group is better than the other group (the taxpayer). See D.G. Ptui~ and S.H. tqkn, above n. 132, p. 133.

us For a discussion of tiffs point, see J. Clear),, ’The Evolution of Tax Avoidance’ (1995) 5 Reve*me Law
Jom’*~al, 219.
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oppOrtunity for any unintended revenue leakage and to support ATO admimstration,

c011ecdon and enforcement.

Specifically, conflict esc,’flafion occucred as the ATO began an aggressive audit

p~ogram to enforce taxpayer compliance. If a taxpayer was found to liave erred in self

assessing, penalties and interest xvere applied. In retaliation, taxpayers began to litigate and

adopt a more aggressive approach towards the ATO.t49 Tliere xvere structural changes on

bofl~ sides that contributed to increases in the cost of compliance.~s° Shnultaneously,

associated psychological changes reinforced file conflict spkal.~s~

Negative perceptions and attitudes formed. Differences between the ATO and

taxpayers were emphasised by the ATO, taxpayer groups and the press. The ATO xvas

often represented as aggressive and hostile; tax, payers as trying to beat the system. A lack of

trust and a tendenW to feel threatened by the other patty assisted the escahtion. Yet in

broad terms, taxpayers simply wanted to be able to succeed in work or business, and the

ATO wanted to collect the right anaount of revenue. Decreased respect and poor

cotranunications tended to lead to confrontation rather than problem-solving, exacerbated

by de-humanising the other side.~s~ The result was: group polatisation; a tendency to prefer

conflict in audit and other areas of dissent to problem solving; group cohesiveness on both

sides; each side amaing to aclfieve its goals regardless of the effect on tile other part),; and

the emergence of militant leaders and subgroups.~sa Taxpayer representative groups became

more cohesive, focused and aggressive under strong leaderslfip, in response to sinfilar

developments in the ATO.

See the classic escalation pattern described in FCTv. Ciliba~tk, (1989) 20 FCR 403.
Described in j. Pope, ’Compliance Costs of Taxation: Policy Implications’ (1994) 11 Australian Tax. Forum,
85.
Tiffs section is based on tim model in D.G. Pruitt and S.H. Kim, above n. 132, ch. 6.
This tendency could be seen in parts of tim ATO after tim introduction of tim Charter. R]te Taxation
Ombudsman |figblighted examples in the debt collection area in his 1996 report. See D. Evans, ’Hard
Cases’ (1995q996) 30 Ta:,’alion ittAuslralia, 236. See ftmher, D.G. Pmitt a~*d $.H. Kma, above n. I32, ch.
2.
See further, W.L. Ury, J.M. Brett and S.B. Goldberg, above n. 110, p. xi.
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5 Achieving TaxyoayerCompliance: Redudng Co*tJZict Escalalion

The ATO goal was clear: it xvanted to improve taxpayer compliance.~s4 It became involved

in extensive research to identify the best methods of achieving its goadss It accepted the

incentives to introduce taxpayers’ rigbts outlined in Chapter 2 and sought co-operative

engagement with taxpayers to improve compliance. A radical change in approach emerged.

The papers at the first ATO Compliance Research Conference, held in Canberra in 1993,

are telling. They include tides such as:~s* ’Helping tax agents help taxpayers’, ’Changing

taxpayer compliance: the impact of business auditors as setx*ice providers’ and ’Taxpayers

are people’. The papers reflected an attempt to increase the legitimacy of die ATO in the

eyes of taxpayers and to reduce significantly taxpayers’ bad experiences with the tax system

(and therefore conflict escalation),lsv

Tiffs type of harsh experience is called relative deprivation. It alerts the deprived

part), to tlie existence of incompatible interests and at the same time provides the energy to

combat that threat. Contentious action by die taxpayer is more likely where there is a

growing distrust of die ATO.lss The Dual Concern Model of Conflict Theory states that

conflict st),le is deternfined by the strength of each patt),’s interest in two independent

variables: their concern about their own outcomes and their concern about die othe~

Seen hi tim Commissioner’s ammal reports, e.g., Commissioner of Tmxafion, 1994-95 Amlual Report (1995
AGPS). See Mso, J. Wickerson, ~fbe Chang Role of T~payer Aunt Pro~m~s: Some Recent
Developments m tim Aus~a~atl T~ Office’ (1994) 4 ~ve*Itte ~mJout~lal, 125, and A. Wk~, ’Chang
Taxpayer Comp~m~ce: The Impact of Bus~ess Auditors as Sea,ice Prm4ders’ (1994) 11 Auslt~lia~ Ta.v
Fono~, 63.
~id.
Presen{ed by S. B~d, A. Wk~ and R. ~derson, respectively, ~ of tim ATO.
FoRox~g tim mlemafional ~esearch ~scussed ~ Chapter 2. In parfic~ar, on I~ aunts, see K.A. Kmsey,
E~cts ~ Et~n’emet*e Al~ Attar,sis ~Sut~O’ Dala ~asl~on DC, American Bar Fo~dafion, 1990) ~d
L. Stflans, ’Ta~*g about T~ Aunt Experiences: "D~e Proced~N Content of Soci~safion’, paper
presented at fl~e Internal Revenue Sea, ice Researcb Conference, Wasl~gmn DC, 12-13 November 1992,
quoted m J. Wickerson, ’Meas~g T~payer Comp~ance: Issues m*d Ch~enges Fac~g T~
A~Ms~afions’ (1994) 11 Ausltztliao Tax- Fot~¢m, 1. Evidence for StMm~s’ conclusions can be seen in fl*e
a~mde of Confess m fl*e U*fited States inmm~ Revenue Sen6ce, when pass~g tim T~payers B~s of
~gbts 1 ~d 2. See A. Greenbat~, ~Nted Stares T~payer BNs of ~gbts 1, 2 ~d 3: A Pa~ to tbe
Fu~e or Old k~e m New Bo~es?’ ~ D. Bentley, above n. 15, cb. 15.
D.G. P~ and S.H. ~m, abram n. 132, p. 19.
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pat3,,s outcomes. Where there is high concern about both outcomes, problem solving is

more likely’’s9 The ATO’s research led it to realise the importance of having a lfigh concern

for t~xpayer interests so that it could achieve its own goals of increased taxpayer

compliance and reduced conflict escalation. This dependence emphasises the instrumental

natu*e of the ATO’s concern: satisfaction of taxpayers is instrumental in the ATO

increasing taxpayer compliance,t~°

D The Chapcerframework

The Charter xvas introduced as a direct result of this change in ATO approach to

compliance.*~ Its framework for conflict resolution provides a different approach, has

developed over dme and bttilds on positive past experience. Ut3~, Brett and Goldberg state

that ’disputes are inevitable when people with different interests deal with each other

regularly. Those different interests xvill come into conflict from time to time, generating

disputes.’~62 Importantly, the Charter does provide a framexvork to regulate and resolve the

conflict between the ATO and taxpayers, focusing on early negotiation and concRiation

raffler than moving too quickly to arbitration.

~ae Charter arfict~tes the possibility of conflict over rights and the validity of

taxpayer concerns. It provides conflict regularing mechanisms.~6x For example, if a taxpayer

company has not received a proper explanation for an ATO decision, the Charter

recogmses that an explanation should be given and provides the taxpayer with a fmrnal

Ibid., oh. 3.
Ibid., p. 45 elseq.
Flowing from the implementation of Recommendation 131 of tim Report of the loint Committee of
Public Accounts Repot� 326, Art Assessmettt of Tax (i 993), it was effecthm from 1 July 1 ~97.
W.L. Ury, J.M. Bre~t and S.B. Goldberg, above n. 110, p. xii.
Providing rnecha~sms is not sufficient in itself, as ~vill be discussed below. Per W.L. Ury, J.M. Bret* and
S.B. Goldberg, ibid., ’the challenge is to develop procedures that the parties will use ... to ~esolve disputes
more satisfactorily and at lower cost’.
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